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How to Prepare a Good Bar 
Examination Question* 


Remarks of William L. Dickson 


Member, Oregon Board of Bar Examiners 


When this question was first presented to me, I spoke to the mem- 
bers of the Board, and asked for some suggestions. Almost with com- 
plete unanimity, they said: “That is easy; either buy your questions, 
like the state of California does, or hire an expert to prepare them, 
like the state of New York does.” Frankly, if I were going to give you 
some sound advice, I think that is exactly the advice I would give you. 


In Oregon, we have nine examiners; three are appointed each year. 
The term of each examiner is three years, so you can see that, every 
time we have an examination, we have a new problem, that of training 
the men who are to prepare the questions and the men who are to 
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examine the answers. Everyone, of course, serves without compen- 
sation. 


There are some considerations which are helpful to us, and I will 
point them out to you at the inception. 


In the first place, we have no quarrel with the deans of the law 
schools, or anyone else, over the scope of our examination. The Supreme 
Court rules, which are published in the advance sheets and in the 
reports, clearly indicate that the examination must cover twenty-three 
subjects, and they list those subjects. 


The next consideration, in connection with the preparation of a 
question, is the time allowed for answering of the question. We have 
thirty-two questions in Oregon, and our examination lasts over a period 
of two days. We have two sessions in the morning and two in the after- 
noon so we give four questions at a time. If the time is evenly divided, 
the student will have twenty minutes to answer each question. There- 
fore, it is important to make sure that the question you ask is one which 
can be answered in twenty minutes. 


Next we have to bear in mind the object of the examination. We 
view this object to be one which will test the applicant’s ability to 
analyze and reason and to understand and apply the fundamental legal 
principles he has learned, or those he should have learned. 


It may seem strange to you but we give consideration to the matter 
of grading, and we give that consideration at the inception. The reason 
is twofold. First of all, we raise many points in some of our questions 
in order to enable us to give a latitude to the student’s reasoning. We 
raise many points for still another reason; we want to see what the good 
student can do, what the average student does, and what the poor stu- 
dent attempts with a particular question. Therefore, we have funda- 
mental points; we have points which are very obvious and easy; and 
then we have some inconspicuous points. 


When we frame our question we have in mind the ultimate grading 
and, of course, we grade each question on the basis of 100. If the ques- 
tion has five points and they are all easy, each point would get 20. How- 
ever, that is not usually the case. In a question with three points, the 
basic fundamental point might be given a grade of 50; an inconspicuous 
point, while it is entitled to more credit, actually is not given as much; 
and, in our charity, the most obvious point of the question is given a 
higher mathematical grade than it is really entitled to receive. In all 
events we have the matter of grading in mind in forming our questions. 


This year we had a question on pleading. It was our general opinion 
that the law students did not know very much about pleading, and we 
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had that suspicion confirmed. We drew the very poorest pleading we 
could think of involving a multitude of points. It involved capacity of 
parties, the necessity of an allegation of negligence, and one of proxi- 
mate cause; it left out the date of the accident to raise the problem of 
the statute of limitations; and it omitted the place where the accident 
occurred to point up the problem of venue and jurisdiction. On that 
question we allowed greater credit to a student who recognized that a 
tort complaint should state a good cause of action and should allege the 
proximate cause of the accident than to one who discussed the failure 
to allege capacity of the parties. 


After giving those considerations some thought we next turn to the 
matter of allocating the subjects to the examiners. As I have told you, 
there are some twenty-three subjects listed in the court rules. Many 
of them are overlapping but on the whole they embody all the prin- 
ciples usually taught by the schools. Our chairman allocates these 
subjects, as best he can, to the respective examiners. One examiner 
might have three or four subjects allocated to him; he might have one, 
like contracts; another subject, like landlord and tenant; and then he 
might receive one like domestic relations; but none the less he might 
be directed to prepare only two questions. Since he is directed to pre- 
pare only two questions, it naturally follows that some of the questions, 
as we have said here in this conference, must cross subject lines. It is 
not infrequent that, in a question involving domestic relations, there 
are also problems involving conflict of laws or creditors’ rights, or some- 
thing else. 


After the allocation of the subjects, the members of the board meet 
informally and determine whether important subjects like constitu- 
tional law, contracts or torts, should be included in more than just one 
question. After some degree of conferring, the examiner is left on his 
own to prepare his allotted questions. 


Since each examiner is left to his own resources, obviously the 
methods pursued are individual methods. Insofar as possible, each tries 
to read all of the previous Oregon bar examination papers available 
over a period of several years for the purpose of avoiding repetition of 
questions. Our examination papers are given out liberally and are used 
by Oregon applicants for the bar. So, obviously, it would be unfair to 
out-of-state people if examination questions were repeated year after 
year. Each also reads the bar examination papers of other states avail- 
able, particularly California, New York, and some of the other states 
that have examination questions prepared by experts, and studies their 
style and content. 





After these preliminary investigations, each examiner begins a 
review of the field of law which is assigned to him. For example, if I 
am given the field of law of contracts, I begin a general review, just 
like a law student would begin a review of that particular course. 
Obviously I do not read everything, but I skip through encyclopedias, 
annotated cases and digests of leading cases on the subject and read 
what appeals to me. I try, as best I can, to pick out what I consider to be 
fundamental legal principles in the field. Finally, I arrive at the points 
of law I would like to raise in a particular question. I say “points of 
law,” because I never raise only one point in a question. Several points 
of law are in all our questions and they sometimes cross subject lines. 
Thereafter I try to evaluate the points. With this done I start looking 
for the facts and, of course, the search for the facts is always interesting. 


For the most part, I pick facts from other cases and from my own 
experiences, but many times I simply conjure them up. 


Our board members have been criticized so much in the past for 
conjuring up situations which in all probability could not exist, that we 
always try our best to be realistic in every set of facts we fit into the 
question. 


Having finally arrived at what each examiner thinks, individually, 
are good questions, we have a meeting to discuss them and then our 
illusions are all dispelled. Frequently the questions which some mem- 
ber has worked on very laboriously for a number of weeks are dis- 
carded, they are re-edited and, many times, they are rewritten in the 
light of suggestions made. 


The questions which survive the meeting, either in original or in 
amended form, then go to the secretary of our board who edits them. 
He edits the questions to make sure they are clear and briefly expressed 
and to arrive at some degree of uniformity in the use of names or 
symbols. When this is completed, the examination is prepared and the 
questions allocated to examination periods that in our opinion give 
sufficient time for good answers. 


After one examination is over and before the next is given, we try 
to meet with the law school faculties in our state. There are three law 
schools, and we like to meet with the faculties of each every year. One 
of the mistakes we always make is to ask the professors what they 
thought of our examination and, without exception, they tell us. We 
reach some rather enlightening conclusions, however, that make this 
practice worth while. 


One observation our professors have made to us, and which we 
have debated at great length, is that the amount of time allotted to the 
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answering of questions is thoroughly adequate. This still surprises me 
but, time after time, they have told us that a reasonably good student 
can answer a reasonably good bar examination question, and do a good 
job, in twenty minutes. 

All criticisms of our questions are very helpful; they are always 
constructive and, I say, our only regret is that we do not get more expert 


advice. 
Remarks of John W. Perkins 


Member, New Hampshire Board of Bar Examiners 

When Mr. Tatum told you that story, a few moments ago, it 
reminded me of one; also the notes I had reminded me of the story. 

It seems there was a minister who was going along with his sermon 
when, suddenly, he broke off. He said, “Ladies and gentlemen, I am 
sorry, but I shall have to forego giving you the rest of my sermon which 
I had so carefully prepared, because we have a new puppy at our house, 
and she got hold of my notes and chewed up the last half of them.” 

So they had the closing hymn and the benediction, and then the 
minister, as was his custom, stood at the door, greeting everyone who 
came along. A stranger approached, and he said, “Parson, I am from 
Skowhegan. When your dog has puppies, let me know, because I want 
to buy one of them and give him to our minister. I think he can do him 
a lot of good.” 

I think maybe that is the situation with my notes. 

As I have attended this session for the past three days and listened 
to the speakers, it has seemed to me that a lot depends upon our par- 
ticular situation in our own states on this question of how to prepare 
a good bar examination. 

Apparently, some of the states, such as California, allow over fifty 
minutes in which to answer a question; the last speaker said they had 
twenty minutes in Oregon; in New Hampshire, we only allow twelve 
minutes to answer a question, and it is obvious that the question has to 
be drafted in a different fashion to allow for a fifty-minute answer than 
to allow for a twelve-minute answer. 

I do not know how many bar examiners there are in the room; 
there may be twenty-five, more or less. I suppose, if we asked the ques- 
tion of them, as to how to prepare a good bar examination question, we 
would get twenty-five different answers, because I do not think any of 
us would agree in regard to this situation. 

It is a rather nebulous subject, at the best, and it seems to me that, 
first, we have to know, as I say, our state situation. I would like to tell 
you just a little about the situation in New Hampshire. 
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We have no law school in New Hampshire. Dartmouth does not 
have one; neither does the University of New Hampshire; but in metro- 
politan Boston there are at least six law schools, and possibly more. 
This year we had five of the six metropolitan Boston law schools rep- 
resented in the students who took our examination. We also had stu- 
dents from pretty much all over the East, although, with them all, we 
only had forty candidates. We had them from as far west as Michigan; 
we had a candidate from Duke. So you see that the New Hampshire 
boys pretty much get around this section of the country to take their 
law work. 


It is also interesting to note—let me digress here a moment to say 
that we require in general two years’ pre-legal work in college, and we 
require three years of law school, but do not require a degree—of the 
forty students, thirty-three had received their LL.B., and two more 
were to receive it very shortly because our examination came before 
their graduation. So thirty-five of the forty either had or would have an 
LL.B. degree; and fifteen of the forty students had received either an 
A.B. or a B.S. from college prior to taking the examination. 


We passed just fifty per cent, or twenty. All of the twenty had 
received their LL.B. degrees but, also, it is particularly interesting to 
notice that thirteen of the twenty had their A.B. or B.S., showing that 
the percentage was much higher in the passing of those who had grad- 
uated from college; in other words, thirteen out of the fifteen. 


I do not know just what statistics mean; we just throw them out, 
and you people evaluate them for what they are worth, but it did seem 
to me that this was in line with Mr. DeGraff’s address last year, in 
which, you remember, he discussed these very points. 


I am going to confine my remarks to the essay-type question. We 
use that almost exclusively in New Hampshire, although occasionally 
the examiners put in some other type of question. 


We have ninety questions, three days, ten questions to a paper, 
nine papers, and we give them three papers a day; that is two hours to 
each paper. 


Those ninety questions are prepared by the three examiners; each 
examiner is responsible for thirty questions, and the subjects are 
divided up. For instance, if one examiner has contracts and criminal 
law, he prepares the thirty questions on those particular subjects. It 
is obvious that they cannot be too complicated, when we give the ten 
questions in a two-hour period of time. 

A couple of years ago, I thought I would try to prepare a yes-and-no 
question, and I got so involved that I had to give it up. Then, at one 
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of our bar meetings, I ran into a professor from one of the law schools 
in Boston, and he said, “Oh, I will send you some yes-and-no questions; 
I would be glad to help you out. Of course, we do not like to have these 
get out, because we use them over again. We always collect them from 
the students.” So he sent me some very fine yes-and-no questions. There 
was just one trouble; they did not give the answers, and I knew the 
answers to hardly any of them. So I did not use any of the yes-and-no 
questions he so kindly sent me. 


I suppose the first thing we have to do is determine what topics are 
to be covered in the question. By that, I mean, if the subject you are 
writing on is contracts, and you have fifteen questions on contracts, you 
have to line up the fifteen topics to be covered. 


The next step is the writing of the question on each particular 
topic, and that, of course, is where the trouble begins. I suppose it is 
trite to say here that the question should be drawn so as to give the 
applicant a chance to show his abilities to reason logically; yet it seems 
to me that is the whole fundamental point of the question, and that is 
what we have to do when we draw our questions. 


I would like to discuss this point, for a moment, from what you may 
say is a back-handed approach. Instead of saying, “(How shall an exam- 
iner draw the question?” let’s see how the question is going to be 
answered by the applicant; in other words, let’s take the applicant’s 
point of view and see what kind of question he is going to get. 


First, he has to be able to read and understand the question. As I 
say, in New Hampshire we mix our questions up; that is, if an examiner 
is writing on contracts and criminal law, he does not put any heading 
on the paper; he does not put any heading to the question, and the 
question may deal with contracts or criminal law; it is up to the appli- 
cant to determine which. Sometimes it will be a contract question, and 
the applicant will give you an answer in criminal law. You have all had 
the same experience. I think it is fundamental that the applicant has 
to understand what the question is about, because a practicing lawyer 
has to recognize a problem when his client comes to him. 

It seems to me the first thing we should do is to draft the question 
to test how the applicant is going to read it and how he is going to 
understand it. 

The next point, of course, is, having recognized what type of ques- 
tion he is going to answer, he has to pick out the issue involved. As we 
all know, you can almost see the minds of some applicants click. They 
will go right around the outside and they never do get to the heart of 
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the question, while another applicant, time after time, cuts right 
through, just like cutting through a melon, getting to the seeds in the 
center. In other words, he is a good candidate, and the questions should 
be so drawn that those issues are there. If he can pick them out, issue 
by issue, get right to the heart of the question, and answer it, he is a 
good candidate. 

Of course, the third point in his answer is that it should be clear, 
concise, and logical. 

I do not believe it makes any difference whether he answers the 
question right or whether he answers it wrong. We recently took a 
Supreme Court question, in which our court is split two and two, one 
member being absent. Obviously, it did not make any difference which 
answer the candidate gave to that type of question. 


Having stated what the applicant should be prepared to do, the 
question should be drawn so as to cover the points mentioned. As I 
say, this may seem like a back-handed approach, but we have to look 
at it from the applicant’s point of view. 


How many times have we written what we thought was a good 
question, only to find that the issues involved were just some contro- 
versial subject, and it could be answered either way and, actually, was 
not much of a test for the applicant? So, in writing the question, we 
must ask, Does it cover a particular topic? Are the issues involved such 
as to be a fair test of the applicant’s ability to recognize them? Does 
the question permit a logical answer? 


It is a dangerous thing to do, I suppose, but I am going to illustrate 
my point. Suppose we have a question relating to an accident in Canada, 
in which suit was brought in New Hampshire. Suppose that contribu- 
tory negligence is a defense in New Hampshire and is not in Canada, 
and that the statute of limitations has run in Canada at the time the 
suit has been brought, but has not run in New Hampshire. That, of 
course, is a common type of question; I suppose you have all more or 
less used it. Actually, that happened to be based on a New Hampshire 
case, but I realize there is nothing novel about it. We asked a question 
similar to that this year, and we got what we considered very good 
results. Certain of the students recognized those points instantly and 
answered them. I am sorry to say that others did not do as well in 
recognizing the point. 

That type of question is the type we usually use, or something 
somewhat similar. 

In my particular part of the examination, this year, I tried one 
long, involved question of fact, which had a very simple point. Frankly, 
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it did not work out too well. It was taken from an old New Hampshire 
case of some years ago, and it was a matter, if the student read the 
question correctly, of picking out the point and answering it. I do not 
think that long, complicated set of facts added a thing to the question. 

Then, of course, there is also the type of question which includes 
two subjects, such as contracts and conflicts. We prepared a question 
in which contracts was the main point, and a secondary point concerned 
the law of conflicts. There, again, it seemed like a particularly good type 
of question, because it had the two points, a major and a minor point, 
if you will. 

Let us say that the question should be written to state the facts 
as clearly as possible, usually taken from an actual case, if possible. 

As one of the examiners said, the trouble with writing new ques- 
tions is that most of the subjects have been better covered in the old 
examination papers. I am frank to say that, in our ninety questions, we 
use some which have been used before; we do not have all new ques- 
tions every year. 

Of course, you should avoid cases in which you have recently 
appeared yourself. I presume most of you have cram courses given in 
your states, and those who give such courses are always looking for 
some case they know you are interested in. 

We have used the Restatement of Law, which is very well thought 
of by our Supreme Court; we use it considerably in making up our 
questions. I think it is, as someone said here yesterday, a good source 
for examination questions and in the preparation of a question I think 
it is a good set of books to use. 

The examiner—and I think this is an important point in preparing 
a bar examination question—has to keep in mind that it has to be 
graded. Unless the question is one which lends itself to an easy method 
of grading, I do not believe it is a good question. You have to be able 
to list the points, and the other members of your board have to be able 
to pick out your points and list them. I think, when you write the ques- 
tion, you have to keep that point in mind. 

I believe the grading of the papers is the greatest task which faces 
any of us; I know it is with us. We do not have professionally hired 
graders, such as some of the states do, and it is an awful chore to mark 
those ninety questions, even with only forty taking it. ' 

As we all know, the purpose of a bar examination is to test the 
fitness of the applicant to engage in the practice of law. 

In conclusion, I am reminded of the old rule in public speaking, 
which was, “Tell them what you are going to say, tell them you are 
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saying it, and tell them you have said it.” That is just about the situa- 
tion with a bar examination question, because it must test the appli- 
cant’s ability to reason out just what the question contains and his 
ability to give the logical answer, and, finally, it must be so worded as 
to permit the examiners to grade it easily. 


Remarks of Parsons Newman 
Chairman, Maryland Board of Law Examiners 


When I first read on the advance program for this meeting the 
title, “How to Prepare a Good Bar Examination Question,” I made a 
mental note to attend and learn just how it could be done. I did not 
consider that I should be asked to supply the answer, and I do not 
profess to be able to do so. I can speak only of my own experience in 
preparing questions for the Maryland bar examinations. 

The beginning point in the preparation of any one question is the 
selection of the rule of law to be illustrated, or, to express it another 
way, the determination of the principle about which the applicant is to 
be interrogated. As the whole examination is designed to determine the 
applicant’s mental ability to practice law, the number of questions to 
be asked in the whole examination should fairly sample the entire 
range of the law. Each question should be formed to inquire into the 
applicant’s legal knowledge and his ability to use that knowledge in 
the solution of varying situations of fact. Experience has indicated, if 
not entirely proved, that the type of question known as the “essay” 
type will best develop whether or not the applicant possesses the requi- 
site legal ability for admission to the bar. The total number of questions 
to be answered in the time allotted to the examination should be dis- 
tributed among the principal subjects into which the whole body of the 
law is ordinarily subdivided. In each subject, the question or questions 
should be designed to draw from the applicant his knowledge of one or 
more rules of law associated with that subject. 

The principle having been selected, the next step in the preparation 
of questions of the “essay” type is to find a concrete set of facts which 
call for the application of the principle. These facts can be derived from 
various sources. The reported cases in the jurisdiction applying the 
principle to a concrete state of facts furnish, perhaps, the best source. 
Cases can be located through a search of the digest of the jurisdiction. 
In adapting the facts of the case to the examination, the names of the 
litigants and the minor facts of the setting should be changed so that 
the source of the question is not too obvious. The question, then, is 
based on an actual occurrence; the decision of the court fixes the appli- 
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cation of the principle to that state of facts. Ordinarily, there is no room 
for discussion of the correct answer. At best the examination itself has 
little or no instructive quality; but an applicant will never forget a 
reported case involved in a question on his bar examination, whether 
at the time he answered correctly or incorrectly. 


There are objections to basing the fact situation on reported cases 
in the jurisdiction. The applicant may anticipate the question by a study 
of the leading cases and, aided by his teacher or the instructor of a 
“quiz” or “cram” course, he may recall the case. His answer becomes 
more an exercise of the memory than the solution of a legal problem by 
reasoning applied to the facts. Despite these objections, I am inclined 
to rate highly an essay type question based on a case decided in the 
jurisdiction for which the examination is held. 


Another source of the fact situation is to be found in the illustra- 
tions in the Restatement of the Law. With appropriate changes to pre- 
sent a smoothly reading question, the illustrations may well serve as 
the basis of a question. 


The best prepared text books on the several subjects contain illus- 
trations of principles or citation to leading cases without the jurisdic- 
tion which can be used as the basis for questions. 


Again, the facts may be wholly imaginary—springing full grown 
from the mind of the examiner, or in the more pungent phrase of the 
applicant “dreamt up.” In my experience, questions which I have 
attempted to write without any aid on the factual background tend to 
become too simple and to suggest to the applicant the principle sought 
to be illustrated and, accordingly, to be too easy to answer; or, on the 
contrary, to be too involved and intricate to elicit a satisfactory answer. 
Some questions from each source may well be used in preparing the 
entire examination. 


After the principle of the question has been selected and the set 
of facts developed to illustrate the principle, there remains the task of 
writing the question. Here the primary rule is clarity. All the facts 
necessary to a decision should be plainly stated without ambiguity. The 
facts should be expressed succinctly and not at verbose length. Ordi- 
narily at least, extra facts which are not necessary to the solution ought 
not to be included. While it is true that in actual practice a problem is 
presented to a lawyer covered with all sorts of extraneous circum- 
stances, and an applicant for the bar ought to be able to select the 
important and decisive facts from the casual and unimportant, yet the 
inherent limitations of the examination forbid the burdening of the 
applicant with reading and considering facts in the question which have 
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no relation to the correct solution. The added facts may give the appear- 
ance of a “trick” question which ought always to be avoided. 


In the statement of facts, the various parties should be named to 
give an appearance of reality. Frequently it will be found helpful to the 
applicant for the initials of the names to suggest the capacity in which 
the individual appears in the question. Thomas may be the testator or 
trustee; Edward the executor or employer; Paul the purchaser or the 
principal, and so forth. We have also found it generally desirable to 
locate the situation narrated in the question in Maryland, so as to pre- 
clude a discussion of the principle generally. Frequently such a general 
discussion on all sides is used by the applicant to hide his ignorance of 
the correct answer. 


There is quite an art in the manner in which the question is asked. 
The applicant ought not to be able, by a shrewd guess from the phrase- 
ology of the question, to determine the correct answer. Nor should the 
question be confined to only one aspect of the given facts. The question 
may be simply put: “Ought the plaintiff to recover?” or “Who is 
entitled to judgment?” A broader answer is called for by asking “What 
rights does John have?” or “John consults you. Advise him.” Always 
after each question, in whatever form, there should be added “Give 
reasons” or “Explain fully.” Answers tend to repeat the facts of the 
question and to argue from them rather than to state principles of law 
used in the reasoning and applied to the facts. Especially do the less 
well prepared applicants tend to overlook the expression of the legal 
principle which guided them to the correct factual answer. 


A troublesome question is presented in determining how far the 
answer to any question should depend on a knowledge of statute law. 
The solution, it seems to me, depends upon the character of the statute. 
An applicant ought to be familiar with the statutes of the jurisdiction 
in which he is to practice which are commonly or ordinarily dealt with 
in everyday experience. The provisions of the Negotiable Instrument 
Act may form the basis of a question. The applicant ought to be expected 
to know whether the rule in Shelly’s Case is still law in his jurisdiction 
and what are the characteristics of a “joint tenancy” or a “tenancy by 
the entireties” or the rights of married women as affected by statutory 
law. On the other hand, the applicant ought not to be expected to be 
familiar with all the statutes relating to the minute statutory require- 
ments necessary to the formation of corporations or the statutes impos- 
ing taxes. No careful practicing lawyer fails to consult the statute in 
these cases, and the applicant. ought not to be expected to do more than 
know the general outlines of those statutes. 
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Whether or not any one question should be subdivided into parts 
depends upon many considerations, chief of which is the time allotted 
to each question. The taking of the bar examination is a great nervous 
strain on even the best qualified applicant. More and more I am im- 
pressed with the speed which must be maintained by an applicant to 
read the question, reason the solution, formulate his answer and 
actually write the answer on his examination paper. The examiner only 
judges by the written answer. The applicant should not be burdened 
with subdivided questions unless the time allotted has been carefully 
considered by the examiner. 


After a question has been prepared, how can the examiner deter- 
mine that it is a good one? In my experience, there is no sure way to 
tell. Some questions which seem to be admirably fitted to test an appli- 
cant’s ability produce answers nearly all of which are correct or, with 
like unanimity, answers which are incorrect. Obviously these questions 
are not good. The good question should sift the applicants into those 
whose admission to the bar can be recommended and those whose 
admission cannot. This test of the question only develops after it is too 
late to discard or to rewrite it; the knowledge gained becomes a part 
of the experience of the examiner, to be applied to the preparation of 
the next examination. There is no magic formula to the preparation of 
a good bar examination question. 


Remarks of Don Hise 


Assistant to Chairman, Iowa Board of Law Examiners 


When Mr. Glenn first wrote and invited me to speak to you he 
stated “the preparation of a good question is the heart of the whole 
examining procedure’—and with this I heartily agree. Before any 
board of law examiners can determine whether or not a candidate is 
ready to start the active practice of law, that candidate must be given 
a fair opportunity to express his knowledge and demonstrate his legal 
ability. 

Recently I read an article which concluded that only law pro- 
fessors should write examination questions. Perhaps they are better 
qualified in some respects through long experience, but I personally 
believe that any experienced lawyer can, with proper study and appli- 
cation, write an intelligent and fair question. I say this advisedly 
because of my association with the Iowa Board of Law Examiners. It 
is composed of five experienced and very able trial lawyers in the gen- 
eral practice. Each has a practical approach to the problems faced by 
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a young attorney just starting the practice, and each has a wealth of 
private experience from which to draw. Because they are practical 
men they write practical questions, and obscure theories of the law 
or of what the law should be are given scant attention. They know 
what a young attorney should know before he is given a certificate and 
turned loose upon the public. To my way of thinking, the purpose of 
the examination is to find out whether a man is ready to start the prac- 
tice of law, and not whether he is a good law-school student. 

We, in Iowa, have come to the conclusion that the essay type ques- 
tion is best suited to test the legal readiness of the candidate. Too often 
there is a chance for debate in a true-false or multiple choice type of 
question and, in any event, the examiners wish to have the reasoning 
back of the answer given rather than just an answer. Due credit is 
given in Iowa for a wrong answer if it is supplemented with good 
reasoning. 

A few years ago we bombarded the candidate with one hundred 
questions which he was supposed to answer in five three-hour periods. 
Each question was labeled, and included were questions taken directly 
from the code and definition-type questions. Obviously, such an exami- 
nation put a premium upon memory rather than upon reasoning ability 
and was unsatisfactory. We then cut the number of question to fifty, 
took away the label, and did away with the definitions. Code questions 
have been gradually disappearing in recent examinations because the 
examiners have come to realize that they are unfair to candidates who 
have had their education in schools located without the state. Even fifty 
questions were found to be too many, and at our next examination, 
which will be held next month, there will be but twenty-five questions. 
This means that the candidate will have thirty-six minutes in which to 
read the question, organize his thoughts, and write his answer. 

Each of our five examiners submits five questions upon designated 
subjects, together with the approved answers. At the time the assign- 
ment of subjects to be covered is made to the examiners, the examiner 
is also furnished with a group of suggested related subjects which he 
may, but does not have to, follow in the preparation of his questions. 
For example, if the examiner is to write a question in the field of con- 
tracts, there could easily be inserted as supplementary to the main 
question a point of law on conflicts or insurance. Again, a main question 
on criminal law might well include a point on constitutional law or 
ethics. The question may either consist of a statement of facts containing 
several issues with directions for the candidate to discuss, or may con- 
sist of a statement of facts and a series of specific questions designated 
(a), (b), (c), etc. I personally believe the former preferable for it puts 
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the burden on the candidate to discover the issues involved, and a man 
who knows his issues has half his battle won. 


It is hard to even suggest a guide for the mental processes of an 
examiner who has been assigned a subject upon which to propound a 
question. The tendency of the uninitiated is to expect too much from 
the student and to make the question too difficult. I speak from experi- 
ence, for, a few years ago, when we gave one hundred questions, with 
the permission of our board I undertook to write some five multiple 
choice questions on the subject of the criminal law—with disastrous 
results. Without any outside help or guidance, I succeeded in writing 
a set of questions which nobody, including the other examiners, was 
able to pass. The questions and resulting answers were rightfully dis- 
regarded in arriving at the final grades. 


No attempt is made in our state to specify any particular point in 
a general field of law to which the examiner must confine himself. 
Rather, an examiner is requested, for example, to submit two ques- 
tions in the general field of torts. If he has no personal inclination to a 
particular point of law in that field he has only to turn to any digest 
system for inspiration. Another source for an examiner who is search- 
ing for a starting point is a good text or case book or, better yet, a work 
such as has recently been published by Dean Mason Ladd of the Iowa 
Law School on the subject of evidence and which combines the best 
features of a case book, a commentary by the author, and a supporting 
note of the type ordinarily found in a law review. 


After all the questions have been submitted, the bar examiners 
meet in a conference for an editing session. The submitted questions 
are carefully considered, irrelevant facts are deleted in an effort to 
make the questions shorter, ambiguities are corrected, designation or 
lettering of named parties or places is made uniform, and every effort 
is made to have the final draft as understandable and fair as possible 
I might add that sometimes the approved answers are changed. The 
so-called editing session serves another very useful purpose, and that 
is to acquaint each of the examiners with the entire examination in 
advance, and this materially speeds up the grading of answers. 


At the risk of being elementary, I do have a few suggestions. I 
speak as the man, in our state, who sits with the men when they take 
the examinations. I answer their questions about the questions they are 
considering; I go out in the hall with them and have cigarettes, and 
always ask the candidates what they think of the examination or what 
is wrong with it. 
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As to specific suggestions on how to prepare a good bar examina- 
tion question, 


First, for the benefit of the candidate taking the examination, I 
suggest: 


1. 


Keep the question as short as possible and be sure that it can 
be read and intelligently answered in the time allowed. Also 
allow enough time for the candidate to organize his thoughts 
before writing. 


. If names of cities, or names of parties are used, make them short 


or use abbreviations so that the candidate won’t have to write 
them out. 


. If parties are designated by letter, use a uniform lettering 


throughout the examination which is easy to follow, such as P for 
plaintiff, D for defendant, H for husband, and W for wife. 


. Avoid where possible specific code or definition type questions. 
. Prepare the same type of question as those used in the law 


schools and with which the candidates are familiar. 


Second, for the benefit of the examiner who prepares the question, 
I suggest: 


1. 


2. 


Make the assignment of questions to be submitted as early as 
possible, preferably immediately after the last examination. 
Suggest to the examiner preparing the question some related 
subjects which he may use in connection with the main subject. 
This will prevent overlapping of subject material and will 
broaden the scope of the examination. 


. Exchange copies of past examinations with sister states for 


study and comparison. 


. Have all examiners meet in a pre-examination editing session 


to mold the examination into final form. 


. Invite the deans of the law schools in your state to meet with 


the board and frankly discuss the merit or lack of merit of any 
of the questions. Incidentally, upon one occasion after the exami- 
nation had been given we submitted the entire examination to 
the faculty of the State University Law School and received a 
written evaluation of each question. I am satisfied that, as a 
result, the next examination was a better one. 


In conclusion, permit me to state that the foregoing remarks are 
not intended to be an all-inclusive solution to our common problem. I 
earnestly believe, however, that we in Iowa are progressing in our 
efforts to prepare better bar examination questions and that some time 
in the future we will prepare good bar examination questions. 
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Requirements for Admission to 
Practice Law 


Statutes, Rules, Regulations, and Correspondence Schools, 
Law Office Study, Private Study 


By Marton R. Kirkwoop* 


(Editor’s Note: This article is a preliminary report prepared by Marion R. 
Kirkwood for the Survey of the Legal Profession. Data in all cases are as of Decem- 
ber 31, 1948. The Survey is securing much of its material by asking persons to 
write reports in connection with various parts and aspects of the whole study. 

As reports in some fields of the Survey will require two years or more, the 
Survey Council has decided not to withhold all reports until the very last has been 
received but to release reports seriatim for publication in legal periodicals, law 
reviews, magazines and other media. Thus the information contained in Survey 
reports will be given more promptly to the Bar and to the public. Such publication 
will also afford opportunity for criticisms, corrections and suggestions. 

When this Survey has been completed, the Council plans to issue a final com- 
prehensive report containing its findings, conclusions and recommendations.) 


I. PERSONNEL OF Boarps oF BAR EXAMINERS IN THE Forty- 
E1cguT STATES AND THE District oF COLUMBIA 


The following is a brief summary of the organization of boards of 
bar examiners as they currently operate in the forty-eight states and 
the District of Columbia. 

Contrary to the earlier custom of the courts passing directly upon 
the qualifications of applicants for admission to the bar, it is now the 
universal practice to vest this function in a board or committee of 
lawyers which recommends admission to the court. These groups have 
varying titles in the different states but for purposes of convenience 
they will be referred to as the board of examiners, or, more shortly, 
the board. 

The size of the board ranges from three to fifteen, the commonest 
number being five (in eighteen states), three (in thirteen states), seven 
(in seven states) and nine (in six states). 

In approximately two-thirds of the states the members of the 
board are appointed by the highest court of the state. In four the 
Governor makes the appointment. In eight, where an incorporated 
bar exists, they are appointed by its governing body either with or 
without the approval of the Supreme Court. In one state the governing 


*Professor, School of Law, Stanford University, California. 


18 








body of the State Bar itself acts as the board and is elected by the 
membership. 

The term of office is indefinite in duration in seven or eight states 
while in most it is for a fixed period varying from one to seven years. 
Three and five years are the most common. In approximately two- 
thirds of the states the terms are staggered in order to secure some 
continuity of policy. In some states it seems to be the common practice 
to reappoint members of the board as their terms expire so that some 
individuals have served for many years. Each present board member 
has been asked to give his time of service. One hundred and thirty-five 
replied. This is roughly half of the total number of members from 
forty-four jurisdictions and is, seemingly, a satisfactory sampling. 
A tabulation of the answers shows service ranging from less than one 
year to more than twenty years. Two have served over forty years. 
The average period of such service is approximately seven years. The 
median, however, is four. This wide discrepancy is a result of very 
long service by a fairly small percentage, thus raising the average. 
By groups, the showing is as follows: 


Length of Service of Present Board Members 


Length of Service Number 
ETI LS Oe TO RT ES DIAS 3 
Gme to Sour poem, teetesive ................... 65 
EA TR TED 37 
Ten to fourteen years, inclusive... eee 9 
Fifteen to nineteen years, inclusive.............-..-....-.--...---.-..-.... 13 
a a accented SSaoseiaaifiabludidedinady 7 
IELTS LOT PEN AO PA Em 1 
135 


The following comments on selection and tenure are based upon 
suggestions received from board members and law school deans. 

There can be no disagreement that the goal should be to secure 
and retain those who are best qualified and who will give the time and 
thought necessary to an intelligent and discriminating selection among 
applicants for admission. The testing of applicants should be by an 
agency familiar with modern educational practices but independent 
of those engaged in training. It seems unwise, therefore, to include 
law school men as members of the board. On the other hand, the selec- 
tion should be limited to those who have adequate educational back- 
ground. It is thought that, generally speaking, better appointments 
will be had if they are made by members of the legal profession. As 
pointed out above, this is the practice prevailing in most states. Con- 
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sideration should be given to substituting this procedure for that which 
exists in a tew states where the selection is in the hands of the 
Governor. it was, originally, altogether natural to place this power of 
appointment in the hands of the courts but with the development ot 
integrated bars there is much to be said for vesting the responsibility 
in such bodies. Whatever agency exercises the power, recognition of 
its high importance should be stressed. So it is desirable to have 
appointments made only after careful study of the qualifications of 
those under consideration. Since they are to be concerned in large 
measure with the educational qualifications of applicants, the board 
members themselves should possess adequate educational background. 
To operate effectively they must be aware of changing educational 
methods. This implies a willingness and capacity to inform oneself 
as to existing educational practices. It may be helpful to see that there 
is substantial representation on the board of fairly recent graduates of 
good universities and law schools. 


It is obviously important that there be continuity of policy on 
the part of the board. So staggered terms seem essential. In the few 
states where this is not now the practice there is strong suggestion 
for change to such a plan. As to tenure, the obvious goal is to keep the 
effective members for a long time and to get rid of the ineffective ones 
as soon as possible. While, theoretically, appointment at the pleasure 
of the appointing body may be the best device to accomplish this 
end, practically it is not. There is a natural reluctance to discharge 
a member unless he is obviously unfit, though a better person could be 
secured. The best arrangement seems to be a fairly short term appoint- 
ment, possibly of three years, with provision for reappointment of 
those rendering outstanding service, but only of such. Organizational 
machinery will be of help but, in the last analysis, the quality of the 
work done by the board will depend upon the wisdom and care devoted 
to the making of the original appointments, and equally, to the making 
of reappointments. 


The same group of board members referred to above has provided 
certain personal data which serve to present a representative picture 
of the nature of present board membership. In age, they range from 
thirty years to seventy years with an average of fifty-one and a median 
of fifty. The following is a tabulation by age groups: 


Present Members of Boards by Age 


Age Group Number 
Thisty to thisty-nine, inclusive.................................................... 20 
Forty to forty-nine, inclusive ...................2..........--...0.-:--ccscescesee 45 
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Present Members of Boards by Age—(Continued) 


Age Group Number 
a ccansicsienininnnllemmcnnbinimerli 34 
Sixty to siaty-ellme, incbusiwe.............--.---2..-occocesersecerencesnseee 28 
cnt lla enmpatrnibiandlplasaldnieananiats 8 
135 


The extent of the members’ experience in practice ranges from 
six to fifty-five years with an average of approximately twenty-seven 
and a median of twenty-six. They are grouped as follows: 


Length of Experience of Present Members in Practice 


Period of Practice Number 
I I is scissile eaetacbebiteraerthiea needa 9 
Ten to nineteen years, inclusive —.........-20..20.2-220--20ceceeceeeeeeeeeee 31 
Twenty to twenty-nine years, inclusive... 43 
Thirty to thirty-nine years, inclusive —..............-02.2-0.............-.. 29 
Forty to forty-nine years, inclusive -.....-.........22...22.2-....-------0-0--+ 21 
FETS LIN TA a RE OR 2 
135 


In point of legal education one hundred and twenty are graduates 
of a law school and fifteen are not. Of these fifteen, one had the full 
law course but did not graduate because he was a special student, 
four had two years in law school, five others had some law school study 
and five did not have any, having prepared for the bar by law office 
study. 

These board members give very liberally of their time. There is 
much variation in this respect between different boards and between 
members of the same board. In the former case much depends on the 
scope of their duties. In many states they not only determine policies 
and oversee administration but prepare examination questions and 
grade papers. In such instances the number of applicants has, of course, 
great effect upon the time required and this factor varies greatly in 
the different states. Where assistants are provided who aid or wholly 
relieve the board in preparation of questions and reading of answers, 
the time required is less. The variation between the time devoted by 
members of the same board is due in some cases to differences in func- 
‘tion but chiefly, it would seem, to the varying rapidity with which 
different people work, the thoroughness of the work and, not infre- 
quently, to the time required for travel between the individual’s home 
and the place of meeting. So we find a range all the way from two 
or three days per year to as high as forty days, and in some special 
instances, even more, given over to the board’s work. Since they do 
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not punch a time clock, the members’ statements of time are, as they 
point out, usually estimates and do not justify statistical treatment. 
It is safe to say, however, that, under the organization in most states, 
they must be prepared to devote a very substantial part of their time 
if the work is to be conscientiously done. 


In approximately one-third of the states no compensation is paid 
board members, though usually they are recompensed for expenses. 
In those states where a fixed amount is paid it ranges from a per diem 
of ten dollars to an annual salary of $10,300. In a number of instances 
the members divide among themselves what is left of the fees charged 
to applicants after deducting the cost of administration. In only half 
a dozen states is the sum paid, by any method, in excess of $2,000 per 
member per year. On the general question of whether it is more desir- 
able to have a paid board or one that is uncompensated but which is 
furnished with a staff of paid assistants there is much difference of 
opinion. If the board members are called upon to carry a heavy load 
of work in preparing and grading examinations as well as determining 
policies, and in many quarters it is felt that they should, it seems evi- 
dent that they should be compensated. It may well be argued, how- 
ever, that better results can be achieved by the employment of 
assistants to carry on those tasks. The board can then devote its atten- 
tion to determination of policies and checking on results of the work 
of the staff. For such duties experience shows that very able lawyers 
can be had without money compensation. The satisfaction that comes 
from the rendition of a valuable public service is its own reward even 
though the demands upon their time are very substantial. If com- 
pensation is to be paid the board members, the practice in several 
states of splitting the applicants’ fees among them seems wholly out 
of keeping with the dignity of the office and should be abandoned. 


The total annual expenditure for the work of the boards varies 
greatly. In seven states it is less than $1,000, in twenty it is from $1,000 
to $5,000, in five states from $5,000 to $10,000, in two states from 
$10,000 to $20,000, in two states from $20,000 to $30,000, and in four 
states from $56,000 to $92,000. In a majority of states the total expense 
is paid directly from applicant fees and in all but a few it is paid in 
part from such fees. In several states contributions are made from 
license fees charged to practicing attorneys. In about one-fourth of the 
states the money for expenses is appropriated by the legislature but 
in many instances, at least, the fees charged, and which go into the state 
treasury, cover a large part, if not all, of the cost to the state. 

More than one-third of the boards have no assistants to aid in 
their work. On the other hand, in some of the most populous states 
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there are substantial staffs of full and part-time assistants. Thus one 
board has a full-time staff of six, another five, one has three, one two, 
and several have one, supplemented in each instance by a considerable 
number of part-time aides. At least twelve have one or more full-time 
assistants and many have part-time aides. Among these assistants 
in a number of states is a full-time secretary. His duties vary. Some- 
times he handles administrative matters only. In others he also aids in 
preparation of questions, grading of papers and preparing statistics, 
though in most states he does not. 

Before leaving the matter of personnel, attention should be called 
to the report of the Committee on Cooperation with the Bench and 
Bar of the Association of American Law Schools, made in 1940.' The 
committee recommended the adoption of minimum standards for 
approving bar admission systems by analogy to those fixed by the 
American Bar Association for the approval of law schools. For the 
purpose of discussion the Committee formulated some tentative stand- 
ards. So far as the matters now under consideration are concerned, 
its proposals were as follows: 


Recommended Standards for a Bar Examination System . 


A. Committees of Bar Examiners. 
1. Selection of Members of Committees of Bar Examiners. 

a. Members of Committees of Bar Examiners should not be 
appointed for political reasons. 

b. Persons appointed to a Committee of Bar Examiners should 
be thoroughly acquainted with the methods and the problems 
of modern legal education, and should have a present affirma- 
tive interest in legal education and admissions to the bar. 

c. No person should be appointed to a Committee of Bar Ex- 
aminers unless he is willing to give sufficient time to the duties 
to insure that he will be able to keep abreast of the progress 
that is being made in legal education and admissions to the 
bar. 

d. No person should be appointed to a Committee of Bar Ex- 
aminers who does not have such scholarly attainments as are 
necessary to qualify him to prepare bar examination questions 
which accurately reflect the law school training that is being 
offered in approved law schools. 

e. One or more members of a Committee of Bar Examiners 
or its staff for drafting and grading questions should have 
been graduated from law school less than ten years at the 
time of appointment. 


*Proceedings of Association of American Law Schools, 1940, p. 188. 
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2. Appointment of Members of Committee of Bar Examiners. 
a. Members of Committees of Bar Examiners should be appointed 
by such appointive agencies as will insure the selection of 
attorneys with outstanding professional reputations and with 
the qualifications to become able and efficient committeemen. 
b. Compensation 
The compensation, if any, which a committeeman receives 
should not be in any degree dependent upon the number of 
persons taking the bar examination. 
c. Tenure 
There should be a sufficient rotation in the personnel of the 
members of the Committees of Bar Examiners to bring new 
views to the Committees and to insure interest and progress 
in the work of the Committees. 


II. REQUIREMENTS FOR ADMISSION TO PRACTICE 


While this section deals generally with requirements for admission 
certain important matters have been excluded for separate treat- 
ment in other parts of the report. These exclusions are, (1) admission 
to practice in the Federal Courts, (2) bar examination questions and 
procedures, (3) character, (4) admission of attorneys from other 
jurisdictions. The requirements here stated are as of 1948. 


STANDARDS OF THE AMERICAN Bar ASSOCIATION 


Since frequent reference will be made to the Standards of the 
American Bar Association, it seems desirable to set them forth in full 
at this point. As adopted in 1921, and amended thereafter, they are 
as follows: ? 

Standards of the American Bar Association 
(1) The American Bar Association is of the opinion that every 
candidate for admission to the bar should give evidence of graduation 
from a law school complying with the following standards: 
(a) It shall require as a condition to admission at least two years 
of study in a college. 
(b) It shall require its students to pursue a course of three years’ 
duration if they devote substantially all of their working time to their 
studies, and a longer course equivalent in the number of workin<« 





"Taken from Standards of the American Bar Association for Legal Education, 
published by the Section of Legal Education and Admission to the Bar, 1947. This 
pamphlet also contains a summary of interpretations of the Standards made by 
the Council of the Section. For a helpful comment see James G. Rogers, The 
Standard American Law School (1936) Annual Review of Legal Education 1. 
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hours, if they devote only a part of their working time to their 
studies. 

(c) It shall provide an adequate library available for the use of the 
students. 

(d) It shall have among its teachers a sufficient number giving 
their entire time to the school to insure actual personal acquaintance 
and influence with the whole student body. 

(e) It shall not be operated as a commercial enterprise and the 
compensation of any officer or member of its teaching staff shall 
not depend on the number of students or on the fees received. 

(f) It shall be a school which in the judgment of the Council of 
Legal Education and Admissions to the Bar possesses reasonably 
adequate facilities and maintains a sound educational policy; pro- 
vided, however, that any decision of the Council in these respects 
shall be subject to review by the House of Delegates on the petition 
of any school adversely affected (amendment of 1938). 


(2) The American Bar Association is of the opinion that graduation 
from a law school should not confer the right of admission to the 
bar, and that every candidate should be subjected to an examination 
by public authority to determine his fitness. 


(3) The Council of Legal Education and Admissions to the Bar is 
directed to publish from time to time the names of those law schools 
which comply with the above standards and of those which do not 
and to make such publications available so far as possible to intending 
law students. 


Pre-LEGAL EDUCATION 


In the matter of pre-legal education, two states have no minimum 
requirements at all (Arkansas, Georgia); three have a general require- 
ment of a high school education (Louisiana, Mississippi, South Caro- 
lina); forty have a general requirement of two years of college;* 
one requires three years for those taking a full-time three-year law 
course, and two years for those taking a full-time four-year law 





°One of these states, Connecticut, will require a degree for students beginning 
the study of law after January 1, 1949; another defines the required two years in 
. terms which are less than those usually accepted (40 semester hours, rather than 
60—Maryland); one (California) excepts those who reach the age of twenty-five 
before beginning the study of law—as to such there is no general educational 
requirement; one (Utah), which at present requires two years, has provided that 
those commencing the study of law after May 5, 1947, shall show “graduation with 
a degree of LL.B. or its equivalent from a resident law school which requires for 
such degree a minimum of six’ years of regular professional and academic study 
in an accredited college or university.” 
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course in residence in a day time law school; and three require a 
baccalaureate degree (Delaware, Kansas, Pennsylvania). In a 
majority of states provision is made for an “equivalent” of such general 
education. There is little uniformity in the methods adopted for 
testing equivalency. In some states it is determined by the board 
without examination, and experience seems to be a strong factor. In 
others it is tested by examination given by the board or under its 
supervision. In some it is tested by examination given by the state 
university or the state department of education, and in several states, 
where law study is required to be in a law school approved either by 
the board or by the American Bar Association, it is left to the law 
schools in connection with the administration of their rules regarding 
the admission of “special” students. The American Bar Association 
limits the number of such specials admitted in any one year by schools 
approved by it to a number not exceeding 10% of the average number 
of beginning law students admitted during each of the two preceding 
years. 


In a few states there is also a qualitative requirement. The 
non-legal work must have been completed with an average grade of C, 
or, in others, must be completed with a grade acceptable to the school 
for graduation. 


No state has attempted to lay down specific requirements as to 
the content of the prescribed legal education. The standards of the 
American Bar Association lay down no specific requirement. In a 
negative way the Council on Legal Education has interpreted the 
standards to require that “no more than ten percent of the credit pre- 
sented for admission shall be in non-theory courses in military science, 
hygiene, domestic arts, physical education, vocal or instrumental 
music, or courses without intellectual content of substantial value.’ 
In one state (Delaware), which requires that where the applicant does 
not qualify by college or university degree he shall take a written 
examination, the latter is to cover English Literature, American His- 
tory, English History, General History, Geography, Arithmetic, Alge- 
bra, Plane and Solid Geometry, Latin—including Caesar, Virgil and 
Cicero, or their equivalents, French or German or Spanish, and Logic. 


This absence of requirements as to content is not surprising in 
view of the disagreement not only among lawyers but also among 
educators both as to the objectives of the general education of the 
lawyer and, so far as objectives are agreed upon, the best program 
of study to achieve them. The most extensive study of this problem 





‘Standards of the American Bar Association for Legal Education, 1947, page 8. 
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is one made by Chief Justice Arthur T. Vanderbilt in his Report on 
Pre-legal Education presented to the Section of Legal Education in 
1944.° The author sought the views of leading judges, lawyers, law 
teachers and college presidents. He received one hundred and eighteen 
replies. Certain of the conclusions are of interest in connection with 
the question of the possible adoption of any requirement as to content 
for admission to practice. The report says: 


“Next to be observed is a unanimous opposition to required courses 
in pre-legal training. Many reasons, all of them sound, were assigned 
for this conviction. Students do their best work in subjects in which 
they are vitally interested. An inspired teacher, moreover, in a 
subject relatively remote from the law can do more to help a student 
by awakening his intellectual processes than a poor instructor in 
a subject that touches the law more closely. Many lawyers, too, 
came forward with concrete instances of the utility in the trial of 
their cases of subjects that seem far removed from actual practice— 
chemistry, art, biology—nor is this strange, for the practice of law 
may be as broad as life. Many of our best students, furthermore, do 
not make up their minds to study law until late in college—they 
may be juniors or seniors before their interest is kindled—and it 
would be a great loss to society to bar these men from the law by a 
required pre-legal curriculum. On the other hand, many urged the 
prospective lawyer not to concentrate unduly on one subject or in 
one field, and not to diffuse his efforts in too many directions. A 
wide range of interests must be reconciled with deep experience. 
The law schools have learned that only by putting training in think- 


6 


ing first can they harmonize these seemingly conflicting aims”. 


“The report was published in pamphlet form. A condensed version will be 
found in (1948) 17 The Bar Examiner 85, 107. See also, Some Recommendations 
on Pre-Legal Education by a subcommittee of the Committee for Cooperation 
Between the Law Schools and the State Bar of California (1939) 8 The Bar 
Examiner 67. 

°As to subjects recommended, it may be said that they covered a wide range. 
Those on which there was chief agreement are summarized in the report as follows 
(the figures in parentheses indicating the number of persons so recommending): 
English language and literature received the highest score (72), with government 
(71), economics (70) and American history (70) following close at hand. Math- 
ematics (65), English history (63), and Latin (60) come next. Logic scored 56, 
and if scientific method (25) be grouped with it, as it should be, it ranked high. 
Philosophy polled 50. Then followed accounting (47), American literature (45), 
physics (44), modern history (43) and sociology (42). If English language and 
literature and American literature are regarded as branches of the same subject, 
its load is significant. 
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Before leaving the question of the amount of pre-legal education, 
attention may be called to some statistics showing the correlation of 
pre-legal training to first-time success in the California bar examina- 
tion, which is one of the most searching in the country. 


Success of All First-Time Applicants, Classified According to 
Pre-Legal Training, in the California Bar Examination, 1936-1941 


Total Percentage 
Applicants Passed Failed Passed 
No high school, no college 21 1 20 4.8 
One year high school, no college 20 1 19 5.6 
Two years high school, no college 33 5 28 15.2 
Three years high school, no college 26 5 21 19.2 
Four years high school, no college 279 71 208 25.4 
One year college 172 56 §=116 32.6 
Two years college 329 144 185 43.8 
Three years college but no degree 229 111 118 48.5 
Four years college but no degree 94 39 55 41.5 
College degree 1,935 1,292 643 66.8 


A few comments may be made on the above chart. The last item, 
“college degree,” includes those who obtained a degree before begin- 
ning the study of law and also those who followed the “combined pro- 
gram,” i.e. three years of pre-legal and three years of law, receiving 
an A.B. or equivalent degree at the end of the first year of law study. 
The two preceding groups had no such degree, either because they 
did not pursue such a combined program, or their work was not of 
sufficiently good quality to entitle them to the degree. There is 
probably a higher percentage of the latter type in the four-year group 
than in the three-year group. Bearing in mind the above comment, 
the figures show a remarkable correlation between quantity of pre- 
legal education and first-time success in the bar examination. Another 
point to be noted is the fact that 1,935 applicants out of 3,138 did in 
fact take an A.B. degree though not demanded by the requirements 
for admission to do so, as the California rule requires only two years 
of college in any case and exempts those who are over twenty-five 
years of age at the time they begin the study of law from any pre- 
legal requirement. Incidentally, these figures show the unsoundness 
of the legislative exception for those older applicants. 

In nearly all states where there is a minimum general educational 
requirement, it must be completed before beginning the study of law. 
This accords with the American Bar Association standards. In only 
a half dozen states may the pre-legal requirement be met after begin- 
ning the study of law and before admission. 
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The improvement in general educational requirements has been 
very marked since the American Bar Association adopted its recom- 
mended standard of two years of college study in 1921.7 In 1922 the 
Carnegie Foundation for the Advancement of Teaching published a 
bulletin® summarizing the requirements of the various states for ad- 
mission to practice. It showed that ten jurisdictions made no reference 
in their rules to general education; nine merely required applicants 
to state what educational opportunities they had enjoyed or took their 
general education into consideration when grading bar examination 
papers; sixteen did require a certain amount of general education at 
any time before taking the bar examination. “The amount is some- 
times very small, and is never greater than a high school education,” 
says the report. Only fourteen required the applicant to possess any 
general education before beginning his law studies and this require- 
ment was often vague and in no case was it greater than a high school 
education. This may be compared with the situation today in which 
all but five states (six, if Maryland is to be included because of its 
faulty definition of the two-year requirement) have a general pre- 
legal requirement of at least two years of college. 


In spite of this substantial progress, there is need for further 
improvement. It is obvious that the two states still having no general 
educational requirement (Arkansas and Georgia) and the three 
requiring only high school education (Louisiana, Mississippi and South 
Carolina) should take steps to improve their standards. The exception 
in one state (California) from the general two-year rule for those 
who reach the age of twenty-five is unsupportable. If some general 
education is essential for a lawyer, and who will deny it, surely merely 
existing for twenty-five years is not a substitute for it. Further, if 
equivalency is to be retained a number of states need to provide more 
adequate testing of it. Also, attention should be given not merely 
to the amount of general education but its quality. Only a few states 
make any requirement as to quality, and where they do the maximum 
demanded is the minimum grade acceptable for graduation. Finally, 
the profession should not be too complacent about the sufficiency of 
two years of college. Has not the time come when the basic require- 

_ment should be increased to three years? Such a change today would 
not be nearly as revolutionary as the two year requirement was in 
1921. Already three states have gone beyond this to the requirement 
of a baccalaureate degree and another is preparing to do so. Reference 





746 Reports of American Bar Association 37 - 47. 
®The Progress of Legal Education. 


29 











may again be made to Chief Justice Vanderbilt’s report. In relation to 
the extent of pre-legal training he found that 


“Only 28 thought two years of college work (the present minimum) 
sufficient; 82 disagreed. Of the 82, 14 opposed any change now, 22 
favored a three-year course, 39 were for a four-year course (with 
7 for an increase above two years but not specifying either three or 
four years); 12 urged a four-year course of combined law and social 
science following two years of college, and 3 favored two years of 
college, then two years of law, followed by two or three years of 
law and social science combined. The heavy weight of opinion was 
manifestly against the present minimum of two years, and for sound 
reasons. The present minimum standard of two years of college 
work was admittedly a compromise when adopted a quarter of a 
century ago. Many law schools have come to insist on applicants 
having a degree or at least three years of college work. The scope 
of the law, especially in the fields of statutory and administrative 
regulations of business and society, has expanded so greatly that 
the lawyer of today must know exactly and comprehensively much 
of which his predecessor of twenty-five years never dreamed. While 
we must be careful never to put a legal career beyond the grasp 
of any competent and ambitious young man, we must, nevertheless, 
call his attention pointedly to the necessity of a greater pre-legal 
training.” 
Law Stupy 


There are four methods of studying law which must be considered: 
(1) private, unsupervised study; (2) study in a law office; (3) study 
in a correspondence school and, (4) study in a resident law school. 


(1) Private, unsupervised study is today acceptable only in 
seven states (Arkansas, California, Georgia, Mississippi, Montana, 
Nevada—to be discontinued after January 1, 1950, Utah—to be discon- 
tinued after 1951). Three of these states specify no length of time 
over which such study must be pursued; one specifies two years; one, 
three years; one, four years; and one, time equivalent to three years 
of study ina law school. To get some idea of the efficacy of such study 
for bar examination purposes, data were sought regarding the success, 
in the 1947 examinations, of applicants so preparing. In three of the 
seven states there were no applicants who prepared by private study 
and in two others statistics were not available, though in one it ‘was 
estimated that about 12% in this class passed. In the two remaining 
states, nine were examined in one and only one passed, or 11% (the 
percentage of all applicants passing in this period being 44.5%). In 
the same state (California) cumulative statistics are available show- 
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ing the success of first-time applicants over the period from 1932 
to the spring of 1948. Those who prepared by four years of private 
study totalled 80, of whom only nine passed on the first attempt—a 
percentage of 11.3. In the other state, one such applicant took the 
examination and failed (the percentage of all applicants passing being 
43%). These limited figures suggest two observations, first that 
private study is not a common method of preparation since in the 
three last mentioned states a total of 954 applicants was examined in 
1947, and second, that it is not an effective method of preparation. It 
seems to be conviction of its inefficiency which has led so many states 
to withdraw approval of it. As above noted, two of the seven states 
now permitting it have announced that such study will not be accepted 
after 1950 and 1951, respectively. 

(2) Study in a law office is permitted in thirty-five states. 
Three states specify no length of time for such study; three require 
but two years of study; sixteen require three years; ten require four 
years; one requires the equivalent of three years in a law school; 
one requires three years if the study be full-time and four if it be 
part-time; and one requires three years of law study, of which one 
must be in a law school and two may be in an office. Seven states 
(Connecticut, Missouri, Nevada, New Jersey—except for a require- 
ment of nine months in addition to law school study, Oklahoma, 
Tennessee, Utah) have announced abolition of office study effective 
in the near future. In five states some study in an office is required 
though a large part of the preparation may be in a law school. 


In 1947 bar examinations, it was possible to get data from nineteen 
jurisdictions regarding the success of applicants preparing solely or 
chiefly by law office study.’ A total of 112 took the examinations, and 
27 passed, a percentage of success of 24.1. In this group of states 5,777 
applicants of all types of preparation took the 1947 examinations and 
3,230 passed, a percentage of success of 55.9. 


The number using this mode of preparation is relatively small 
(112 out of 5,777 applicants) . Its effectiveness appears to be consider- 
ably greater than private study but is, nevertheless, low. One can 
imagine circumstances under which such study would be likely to be 
productive. Given a lawyer with ample time to supervise and test 
‘ the student, and one who possesses not only real learning but capacity 
to teach, the process should succeed. But how many lawyers of such 





"These figures include three states where such study is not now recognized 
but where some such applicants qualified under an earlier rule. In ten states 
where office study is permitted:there were no applicants of this type in 1947, and 
in others statistics were not available. 
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learning and teaching capacity have the time today to give the student 
the attention he needs? Furthermore, there is absent the stimulation 
that comes from studying with a group and being held to competitive 
testing. Some states have attempted to improve the situation by 
requiring that the preceptor be approved by the board of examiners, 
but one wonders whether this effort accomplishes very much other 
than freeing students of the risk of wasting their time with obvious 
incompetents. If the board’s standard of approval, particularly with 
reference to the amount of time to be given by the lawyer to instruc- 
tion, is what it should be, it is doubtful whether enough preceptors, 
ready, able and willing to perform, can be found. In most states part- 
time law schools are available to give better training to those who 
cannot afford to attend a full-time school. Another attempt to 
improve the quality of office instruction is found in a number of states 
which require periodical reports from the lawyer as to the time put 
in by the student, the subjects covered, examinations given, results 
thereof, etc. In addition to the fourteen states which have already 
eliminated office study as a permissible mode of preparation, seven 
more have announced their intention to do so in the very near future, 
as pointed out above. 

We come now to preparation by study in a law school. This covers 
(a) correspondence schools, and (b) resident schools. As to corres- 
pondence school study, it is in essence private study with some direc- 
tion by remote control. It might be expected that states abolishing 
private study would treat correspondence study in the same way and 
such is, in general, the case. The seven states which permit private 
study also permit correspondence study with one possible exception. 
In two other states (Idaho, New Hampshire) correspondence study is 
approved only if the applicant is also studying under the direction of 
a member of the bar. Of these nine there is no requirement as to the 
period of study in three states (Arkansas, Georgia, Mississsippi). Two 
require two years (Montana, Virginia); three require four years (Cali- 
fornia, Idaho, New Hampshire); and one a period equal “to study in 
a law school” (Nevada). 

Statistics are available from eight states on the success of appli- 
cants so preparing in the 1947 bar examinations. These include two 
states not permitting such study at present but where applicants 
qualified under a former rule. In four states no applicants of this type 
presented themselves, or information is not available. Sixty applicants 
preparing by correspondence school study in the remaining states took 
examinations in 1947 and only 4 passed, a percentage of success of 6.66. 
The percentage of success of all applicants in these states was 47 (768 
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out of 1,631 passed). This record is even worse than that of those 
who pursued private, unsupervised study. Additional evidence is 
available in California where cumulative statistics are available cover- 
ing a period of over sixteen years from 1932 to and including the spring 
bar examination of 1948: 


Success of First-Time Applicants Preparing by Study 
in Correspondence Schools 


Number of Percent 

Applicants Passed Failed Passed 
With degree 152 18 134 11.8 
No degree but four years study 71 7 64 9.9 


As a method of preparing for the bar examination correspondence 
school study has certainly not proved its case. One of the states 
now accepting it (Nevada) has given notice that it will not do so 
after January 1, 1950. The others should do likewise. 


In view of the poor showing made by applicants pursuing the 
three foregoing methods of preparation, certainly all states should 
consider again the wisdom of the standard proposed by the American 
Bar Associaticn. It urges that every candidate for admission to the 
bar be required to give evidence of graduation from a law school com- 
plying with certain standards which contemplate that it be a resident 
school. 

Turning now to study in resident schools, a distinction must be 
made between those requiring that their students devote substantially 
all of their working time to their studies, usually referred to as full-time 
schools, and those that do not, usually referred to as part-time schools. 
The American Bar Association standards require a three-year course 
of study in the former and a longer course, equivalent in the number 
of working hours, in the latter. It has become common practice to 
set four years as the minimum period meeting this requirement of 
equivalency. 


So far as preparation is, in fact, made in full-time law schools, the 
American Bar Association standard of three years is now met in all 
but five states. Two of the latter require but two years of study 
. (Montana, Virginia), and three have no requirement as to the extent 
of study by any method (Arkansas, Georgia, Mississippi) . 

When the applicant prepares by study in a part-time law school, 
the American Bar Association standards call for “a longer course 
equivalent in the number of working hours” to a full-time three-year 
course of study. By interpretation by the Council on Legal Education 
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the standard is taken to require a minimum of thirty weeks per year 
for a full-time school and “at least four years of not less than thirty-six 
weeks each year” for a part-time school. Stated in terms of minima 
the difference is 60% in time (three years of 30 weeks or a total of 
90 as compared with four years of 36 weeks or a total of 144). 

The requirement in the different states is set forth in varying 
language. Some thirty-two states have an equivalency requirement 
involving at least four years of study. Approximately ten of these 
measure the equivalent in American Bar Association terms. The more 
common requirement is simply four years for part-time study and 
three for full-time study. This is obviously less exacting as, presum- 
ably, the number of weeks per year may be the same for full-time and 
part-time study. Some require the same number of classroom hours, 
whereas the American Bar Association standard is phrased in terms 
of “working hours.” The latter includes not only preparation for class, 
class attendance and review but supplementary work in the library. 
Since the typical student in a part-time school is engaged in employ- 
ment other than law study during the entire day, one wonders how 
much time he can find for such supplementary study after he has 
prepared for and attended an equal number of classes in only one- 
third more time. 

Of the remaining seventeen states, five do not recognize part-time 
study—obviously a more severe requirement than that of the Ameri- 
can Bar Association; seven require but three years of study; two 
require only two years; and three make no requirement at all. 

This is not the place to go into the general problem of the part- 
time school. No doubt that will be done in connection with the survey 
of legal education. However, from the point of view of admission to 
the bar, two observations may here be offered. First, that there is a 
proper place for the part-time school. There are a great many mature 
people with family responsibilities who cannot avail themselves of an 
education in a full-time school. It does not seem that they should be 
deprived of the opportunity to become lawyers, and the part-time 
school is the only proper answer to their needs since, as has been 
shown, all other avenues of preparation have proved ineffective under 
modern conditions. 

The second observation is that in the interest of the individual 
student, the legal profession and the public, there should be assurance 
that part-time instruction shall come as close as possible to full-time 
instruction in point of effectiveness.’° Unfortunately it has not been 





See Judge Merrill E. Otis, The Evening Law School (1937) Annual Review 
of Legal Education 7. 
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possible to procure the statistical information which it would be 
desirable to have on this point. What is available is limited to one 
state (California) but covers a long period of time. A cumulative 
record of the success on the bar examination of graduates of four-year 
part-time law schools, not approved by the American Bar Association, 
taking the examination for the first time from 1932 to and including 
the spring examination of 1948, follows: 


Number Examined Passed Failed Percent Passed 
1043 383 660 36.7 

We would like to be able to compare these results with the record 
of graduates of part-time schools which are approved by the 
American Bar Association. Unfortunately, it has not been possible 
to obtain such, as the practice is to combine data as to all law schools 
approved by the American Bar Association, whether full-time or part- 
time. As to such, the record in the same state of graduates taking the 
examination for the first time is as follows for the same period: 


Number Examined Passed Failed Percent Passed 
3,518 2,595 923 73.8 


It is obvious that the unapproved part-time schools have a long 
way to go before they can compare favorably with the record of 
approved law schools. On the other hand, they are at least much 
more effective than other modes of study as indicated by the records 
for the same period in the same state of those taking the examination 
for the first time: 


Type of . Number Passed Failed Percent 
Preparation Examined Passed 
Study in Correspondence 
Schools—Graduates 152 18 134 118 
Same, four-year Non-Graduates 71 7 64 9.9 
Law Office Study of four years 46 4 42 8.7 
Private Study of four years 80 9 71 3=6113 


Dealing with both full-time and part-time schools, the goal should 
be to get all applicants to prepare in those that possess reasonably 
adequate standards. As a matter of fact there has been a strong 
trend on the part of students in this direction over the past twenty 
years as shown by the following chart."' 





"Report of Committee on Trend of Bar Admissions (1948) 17 The Bar 
Examiner 137. 
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Number of Law Students 
Fall In A.B.A. Approved In Unapproved Total 


Registration Schools Schools 

1928 15,384 31,013 46,397 
32.2% 66.8% 

1931 17,483 21,934 39,417 
44.4% 55.6% 

1935 20,430 21,490 41,920 
48.8% 51.2% 

1936 22,094 18,124 40,218 
54.9% 45.1% 

1937 24,029 15,226 39,255 
61.2% 38.8% 

1938 23,827 13,579 37,406 
63.7% 36.3% 

1939 25,578 8,961 34,539 
74.0% 26.0% 

1940 24,047 5,989 30,036 
80.0% 20.0% 

1941 18,394 4,669 23,063 
80.0% 20.0% 

1942 7,871 2,148 10,019 
78.6% 21.4% 

1943 4,803 1,625 6,428 
76.3% 23.7% 

1944 5,619 1,874 7,493 
75.0% 25.0% 

1945 9,466 2,134 11,600 
81.6% 18.4% 

1946 33,904 5,871 39,775 
85.0% 15.0% 

1947 43,719 8,764 52,483 
83.3% 16.7% 


So much for requirements relating to type of study and length 
thereof. What of qualitative requirements? When the applicant’s 
preparation is by law school study, its effectiveness will depend in 
large part on two factors, (a) the quality of the law school, and (b) 
the quality of the work done by the applicant while in the school. 
As to the first point, the entire problem of the accreditation or ap- 
proval of law schools is examined in another part of this survey. The 
treatment here will, consequently, be brief and general. 
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The American Bar Association standards provide, in addition to 
the factor of period of study required, that every candidate for ad- 
mission to the bar should give evidence of graduation from a law school 
which (1) provides an adequate library available for the use of its 
students; (2) has among its teachers a sufficient number giving their 
entire time to the school to insure actual personal acquaintance and 
influence with the whole student body (interpreted to mean not less 
than one full-time teacher for each one-hundred students or major 
fraction thereof, and in no case less than three); (3) is not conducted 
as a commercial enterprise and in which the compensation of any 
officer or member of its teaching staff shall not depend on the num- 
ber of students or on the fees received; and (4) possesses reasonably 
adequate facilities and maintains a sound educational policy. 


In about two-thirds of the states if the applicant prepares by study 
in a law school he is restricted to an “approved” school. In a large 
percentage of these states the standards of the American Bar Associa- 
tion are applied, either by direct language of the statute or rule, or by 
practice of the board where it or the supreme court does the ap- 
proving. In a number, exceptions are made for schools within the state 
as distinguished from those outside, and in others exceptions are made 
in particular cases. 


As to the quality of the individual applicant’s work, in approxi- 
mately twenty states if he has prepared in a law school he must 
graduate therefrom or maintain a record equal to that required for 
graduation. In actual practice it appears that in the past three years 
in thirty-five states from ninety to one-hundred percent of those 
preparing in law schools have in fact graduated. To impose a require- 
ment of graduation upon those preparing by law school study would, 
in these states, affect a very small percentage of applicants but at the 
same time would effect some improvement in the general level of the 
applicants’ ability. Eliminating all other modes of preparation and 
requiring graduation from a law school seem two desirable steps in 
qualitative requirements. The views of the examiners were sought on 
the desirability of requiring a law school degree as a prerequisite to 
daking the bar examination. Replies from forty-four states show that 
one hundred and fourteen are in favor of such a requirement, three 
favor it with some exceptions, two are non-committal, and sixteen are 
opposed. 


Substantial progress has been made since the adoption of the 
American Bar Association standards in 1921 in the matter of requiring 
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study in a law school. In the Carnegie review of 1922" it is stated 
that “neither graduation from a law school, nor any period of study 
in a law school, is now required in any jurisdiction.” As of 1948 four- 
teen jurisdictions restrict preparation for the bar to study in a law 
school and seven others have announced such a requirement for the 
near future. One state requires at least one year of law school study. 
Of the fourteen now requiring law school study six require graduation, 
and of the seven states which will shortly accept only law school 
study two will require graduation.’* Furthermore, nineteen additional 
states permit office study as the only alternative to law school train- 
ing, having eliminated correspondence school and private study. 


On the matter of the minimum period of study by any method 
there has also been progress. In 1922 twenty states had a minimum 
requirement of less than three years. By 1948 this number was reduced 
to five, two of which require two years and three having no require- 
ment at all. 


DIPLOMA PRIVILEGE 


Should graduation from any law school entitle one to be ad- 
mitted to practice without taking the bar examination? Controversy 
over this point was rife in the latter part of the nineteenth century." 
The argument of the Jaw schools seeking the “diploma privilege,” as 
it came to be called, was based in part upon the nature of the bar 
examinations, the criticism being that in general they dealt with mat- 
ters of detail in local practice rather than with general principles, 
and in part upon the view that no examination could be a fair one 
that covered the entire field of the law; that a law school cannot teach 
everything and that, therefore, a bar examiner cannot tell what the 
scope of his examination ought to be and the student cannot tell what 
it will be unless it is restricted to a particular course of study. If the 
latter is done by the action of the examiners, it will regiment legal 
education. Against these views it was argued that the state cannot 
properly delegate the function of determining admission to practice 





“The Progress of Legal Education (1922). 

%One reason for not requiring graduation is that many law schools accept a 
limited number of “special” students who do not have the full pre-legal require- 
ments. Often they are not given a degree. For this reason a number of states phrase 
their requirement for admission to practice in terms of “successful completion of 
all the work required for graduation.” 

“A review of the subject will be found in Training For the Public Profession 
Of The Law, Bulletin No. 15 of the Carnegie Foundation For The Advancement 
of Teaching (1921) 263-270. The brief statement here made as to the background 
of the problem is based on this Bulletin. 
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to any private agency. Furthermore, it is in the best interest of legal 
education to require ultimate testing by an agency outside the law 
school. In many states, too, there was the practical, and often political, 
problem of determining what schools should have this privilege. In a 
few states where the privilege did at one time exist it was finally 
abolished at the insistence of the leading law schools because of the 
action of the legislature in extending it to second-rate institutions. 


As early as 1892 the American Bar Association disapproved the 
diploma privilege, and it reaffirmed that disapproval when its stand- 
ards were adopted in 1921. As of 1890 twenty-six schools in sixteen 
states had this privilege. By 1921 at least twenty-two schools in fif- 
teen states were still given it."° As of 1948 graduates of thirteen 
schools in nine states were admitted to practice without examination. 
In 1940 the Committee on Cooperation with the Bench and Bar of 
the Association of American Law Schools adopted a tentative set of 
standards for the bar examination system. Included therein is the 
following, “It is recommended that the diploma privilege be discouraged 
as a means of qualifying for admission to practice law.” It should be 
pointed out that the Committee only recommended that the Asso- 
ciation formulate “standards similar to these set forth herein.” The 
Association approved this recommendation, which did not, of course, 
carry approval of the specific provision of the tentative standards. 
Probably as a result of the war, this matter has not received further 
treatment by the Association. 


It is submitted that the arguments against the diploma privilege 
outweigh those in its favor. However, it is obvious that applicants 
should only be subjected to examination on subject matter to which 
they have been, or should have been, exposed. For a board to limit 
the field of study may well interfere with freedom of experimentation 
and proper development of legal education. The obvious answer seems 
to be that we must have a reasonable degree of cooperation between 
the examiners and the law school faculties in determining the scope 
of the examination. This is not the only place where such cooperation 
is desirable and the matter will be discussed from a broader point 
of view later in this report. 


CITIZENSHIP 


All jurisdictions restrict admission to practice to citizens of the 
United States except as follows: two states admit those who have de- 





“The Progress of Legal Education (1922), Carnegie Foundation For The Ad- 
vancement of Teaching. 
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clared their intention to become citizens and a third admits such 
persons with the proviso that, if within six months after becoming 
entitled under the law to become citizens, they fail to do so the ad- 
mission to practice becomes void. One state requires that the appli- 


cant be “a citizen . . . or any resident native-born Filipino.” Four 


states have no requirement. 


RESIDENCE WITHIN THE STATE 


Six jurisdictions make no requirement of residence therein as a 
condition for admission to practice law. Three require a statement of 
intention to become a resident of the state. The remaining forty require 
residence in the state, but as to the time at which residence must exist 
and the length thereof there is much variation. In four states the 
applicant need be a resident only at the date of admission to practice, 
in one he must be such at the date of the bar examination and in 
eleven at the date of filing his application to take the examination. 
The remaining states require a period of residence as follows: First, 
residence prior to application: in three states three months are required 
in three six months, in two twelve months, and in one eighteen months. 
Second, residence prior to the examination: in two states three months 
are required, in six states six months (in one of which it will hereafter 
be nine months), and in two states one year. Third, residence prior to 
admission: in one state sixty days are required, in two six months, and 
in two one year.'® 


Minimum AGE 


Three states have no requirement as to age. Forty-five require 
the applicant to be twenty-one years of age as a prerequisite for ad- 
mission and one requires “majority,” which in this state means twenty- 
one for males and eighteen for females. 


APPLICATION AND REGISTRATION OF LAW STUDENTS 


In all jurisdictions one wishing to be admitted must file an appli- 
cation either with the court or the board. This application must con- 
tain statements of fact bearing upon the eligibility of the applicant, 
such as age, citizenship, residence, non-legal and legal education, and 
often as to moral character. The term “registration” as here used, is 
not to be confused with “application.” Application is usually required 





*A protest against a requirement of residence for a substantial period prior to 
admission will be found in an article by Dean H. C. Horack, “Trade Barriers” to 
Bar Admissions (1944) 28 Journal of the American Judicature Society 102; re- 
printed in 14 The Bar Examiner 10. 
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only a few weeks or months before taking the examination. Regis- 
tration refers to an earlier action by the intending lawyer, usually at, 
or near, the time at which he enters upon the study of law. It is 
properly referred to as registration of law students. Apparently 
twenty-five states make such a requirement. In some ten states all 
law students must so register either with the court or the board either 
before or shortly after beginning law study. In the remaining states 
requiring registration only students studying in law offices, or, in a 
few states, those preparing by any means other than in an approved 
school, need comply. 

The purpose is to make possible an early check on such required 
qualifications as age, citizenship and, particularly, pre-legal education. 
The latter is especially important where, as is often true, the requisite 
general education must be completed before entering upon the study 
of law. Often, too, an attempt is made to get information bearing on 
moral character in order to provide a basis for investigation and ob- 
servation during the period of registration. 

There are special reasons for requiring such registration by 
those planning to prepare by office study. Some attempt is made in 
certain states to see that this study is done under an attorney properly 
qualified to direct and supervise the student. So some states require 
the attorney to file a statement of his intent to so supervise the stu- 
dent’s study and, in some instances, he must receive court or board 
approval. The attorney is often required to give periodic examinations 
and to report at intervals of three months to a year upon the student’s 
progress. In office study the required period of study usually dates from 
the time of registration or approval thereof. In two states, at least, 
a student not studying in an accredited school must pass an exami- 
nation given by the board at the end of his first year before he can 
count that year as a part of the period of study required for admis- 
sion to the final examination." 


APPRENTICESHIP OR CLERKSHIP 


The medical profession requires a period of internship to bridge 
the gap between the theoretical instruction of the medical school and 
private practice. It has often been urged that a similar arrangement 
- should be provided for the intending lawyer in order to give him some 
experience in practice before he accepts clients of his own. There is, of 





“The article by Dean Horack cited under the section on residence also points 
out that a requirement of registration may operate with harshness in some cases 
unless equitably administered—see (1944) 28 Journal of American Judicature 
Society 102; reprinted in 14 The Bar Examiner 10. 
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course, an obvious practical distinction between the two professions 
in that the law has nothing comparable to the hospital in which the 
medical student serves his internship. If there is to be such an ap- 
prenticeship in the law it will have to be served, for the most part, 
in a law office. A high percentage of law students do, in effect, serve 
such an apprenticeship as they start practice in established offices and, 
for the good of the office, their work is usually subjected to some 
supervision. No doubt this fact has played some part in the reluctance 
which has existed to establishing any requirement of apprenticeship. 
The difficulties involved in assuring proper supervision and the fear 
that such a requirement may result in exploitation of applicants have 
also been noted.'® 


A few states do require some period of clerkship as a condition 
precedent to admission. In Delaware, Pennsylvania, Rhode Island and 
Vermont the period is six months, and in New Jersey it was formerly 
one year and in the future will be nine months. In the first four 
states the clerkship may be served in the office of any local lawyer, ex- 
cept that in Delaware he must be of ten years standing and in Penn- 
sylvania of five years standing. In New Jersey the requirements are 
more strict. The clerkship must be served under a counsellor of five 
years standing and not more than two students shall be registered with 
any counsellor at any one time (after September 15, 1948, the re- 
quirement of five years standing is eliminated and the number is re- 
duced to one student). 


Once an applicant is admitted to practice by reason of passing the 
examination he usually has full standing as a lawyer, though in one or 
two states he must be admitted on motion to certain lower courts. 
However, in New Jersey he first becomes an “attorney.” After three 
years as such he is required to take a further examination in order 
to become a “counsellor.” Under the rules of 1948 this examination 
covers pleading, practice and evidence and, in addition, certain speci- 


“There is some difference of opinion as to where the responsibility for orienta- 
tion should lie—on the bar, the board of examiners, or on the law schools. As to the 
latter, some efforts have been made to give a limited amount of such practical 
training. A number of law schools operate legal aid clinics or cooperate with 
public legal aid bureaus for this purpose (See Bradway, Legal Aid Clinic Instruc- 
tion at Duke University (1945) and a review of the book by Reginald Heber Smith 
in 31 American Bar Association Journal 313). In other law schools efforts have 
been made to place students in law offices during summer vacations for such 
training. No doubt this phase of the problem will be developed in connection with 
the study of legal education in this survey. 
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fied substantive fields elected by the applicant. In Pennsylvania at 
least four months of the clerkship must be served after admission.”® 


FEES 


There is no uniformity in the fees charged to applicants. In those 
states where registration of law students is required there is often a 
fee, though in some there is none. The registration fees range from one 
to thirty-five dollars, though in three-fourths of the states having such 
a fee it does not exceed ten dollars. The charging of a fee for appli- 
cation to take the examination or for admission to practice (variously 
phrased in different states), is universal. It ranges from five to thirty- 
five dollars for applicants who are residents of the state. In a number 
of states a higher fee is charged non-residents and those who have 
been admitted to practice in another state and who seek admission by 
the general examination, either because required or because of the 
applicant’s election. In many states the application fee includes the 
cost of whatever character investigation is made. In others there is 
a special fee for such investigation ranging from five to fifty dollars, 
and in some states such fee is either charged only to non-residents or 
there is a difference in amount for residents and non-residents. In 
addition to these fees, there is often a fee for admission to practice, 
ranging from one dollar to thirty-seven. For those who fail the exami- 
nation it is the common practice to charge the same application fee 
for each re-examination. In a few states, however, one re-examination, 
at least, may be had without further fee, and in a number of states the 
re-examination fee is lower than the original application fee. Occa- 
sionally there are other fees, for example where a first-year examina- 
tion is required of students preparing in other than approved schools. 
A lesser fee is sometimes required of those admitted under the di- 
ploma privilege. In view of the variables involved, it is difficult to fix 
total characteristic fees. In general, however, for a resident applicant 
taking the bar examination and passing on his first attempt, the range 
of total fees is from ten to seventy dollars, and in at least three-fourths 
of the states it does not exceed thirty dollars. 





“See a proposal for New York discussed by Lloyd N. Scott, Junior or Inter- 
locutory Admission to the Bar (1934) 3 The Bar Examiner 99, 103. For discussions 
see W. A. Rose, Apprenticeship and Probationary Plans for Admission to the Bar 
(1944) 13 The Bar Examiner 10, reprinted in 7 Texas Bar Journal 72; Internship 
For Lawyers (1946) 29 Journal of the American Judicature Society 186, commented 
on in 29 ibid. 35, 59; Kansas City Lawyers’ Committee Investigates and Dis- 
approves Internship Proposals (1947) 30 ibid. 192. 
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MIscELLANEOUS REQUIREMENTS FOR ADMISSION TO PRACTICE 


A few miscellaneous requirements are worth noting. One state 
denies admission to any person who, while an alien, claimed exemption 
from military service on that ground. The same state requires proof 
of intent to practice or teach law as a career and to devote substantially 
full time thereto. Another state requires an applicant to furnish a 
certificate from a state physician to the effect that the applicant is 
mentally able to engage in the active practice of law. Several require 
finger prints. 


DEVIATIONS FROM REGULAR REQUIREMENTS FOR VETERANS” 


With the coming of the recent war, it was inevitable that efforts 
should be made to relax the requirements for admission to practice in 
favor of those prospective applicants who entered the armed forces. 
Action to this effect took place quickly in some states which led the 
House of Delegates of the American Bar Association to consider the 
problem and resulted in the following statement and resolution: ** 


The American Bar Association has learned of relaxations in some states of the 
established standards of admission to the Bar for men in the Armed Forces, and 
it anticipates movements aimed at further relaxations for returning veterans. 


The American Bar Association is deeply conscious of the fact that the members 
of the legal profession, along with all members of the American public, owe 
a great debt of gratitude to the men and women in the Armed Forces. It is 
aware that some of these individuals intend to prepare themselves for the prac- 
tice of law. As to those who expect to become lawyers, it recognizes its respon- 
sibility and the responsibility of all members of the legal profession to do every- 
thing within their power to assist them in securing a legal education. 


The American Bar Association is firmly of the opinion, however, that it is a dis- 
service to returning veterans to provide them with shortcuts for admission 
to the Bar, since such shortcuts would tend to make possible and encourage 
admission to the Bar without proper preparation. It is convinced also that this 
is a subject in which the public is concerned and that the lowering of the 
standards of admission to the Bar is against the public interest, which requires 
that only qualified persons be admitted to the Bar. 


Resolved, That the American Bar Association is opposed to movements that 
would relax or tend to relax standards for admission to the Bar and that it re- 


See L. W. DeMuth, Concessions To Veterans In The Matter Of Bar Admissions 
(1947) 19 Rocky Mountain Law Review 391; E. C. Gerhart, Admission To The 
Bar (1947) 33 A.B.A. Journal 995; Summary of Emergency Rules and Orders 
Regulating Admission to the Bar (1942) 11 The Bar Examiner 37, for factual 
statements of permitted deviations. 


**(1944) 30 A.B.A. Journal 710; (1944) Reports of A.B.A. 186. 
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affirms its endorsement of the established standards of the Association which 
specify, among other things, that all applicants should have had at least two 
years of college work, or its equivalent, as a condition to admission to law study; 
that they have been graduated from an approved law school offering a three- 
year course of full-time study or a four-year course of part-time study; and 
that they pass a Bar Examination. 


Resolved Further, That the American Bar Association urges the local and state 
bar associations, and all agencies which have power to determine admission re- 
quirements for the Bar, in those states that have not yet met the minimum 
requirements of this Association, that they establish these requirements in their 
respective states; and that these several agencies in all of the states resist every 
movement aimed to relax the standards of admission to the Bar. 


Among other groups expressing a similar view were The National 
Conference of Bar Examiners,”*? the Committee on Legal Education 
and Admissions to the Bar of the New York State Bar Association,”* 
and the Executive Committee of the Association of American Law 
Schools.** 


The Council of the Section on Legal Education and Admissions 
to the Bar of the American Bar Association expressed its views more 
fully as to proper and improper relaxations in admission rules as 
follows: *° 


First, the scholastic prerequisites qualifying for the privilege of taking bar 
examinations should not be relaxed. 


Second, no rule should be adopted which permits an applicant to be ad- 
mitted to the bar merely upon producing a law school degree and establishing 
moral fitness. Instances are now before us of men who have deliberately aban- 
doned the last part of their law school training and volunteered for the primary 
purpose of securing their law degrees and admissicn to the bar without 
examination. 


(1942) 11 The Bar Examiner 31; (1944) 13 The Bar Examiner 35. See also 
a resolution of the Executive Committee of the Conference (1946) 15 The Bar 
Examiner 3. 

(1943) 66 Reports of New York State Bar Association 246. 

**(1942) 11 The Bar Examiner 32. See also (1942) Handbook of the Association 
of American Law Schools 65, 124. 
Discussions will be found by Herbert W. Clark, Standards of Admission to 
the Bar; Can They Be Maintained (1943) 12 The Bar Examiner 51; Silas W. 
Strawn, Post War Requirements for Admission to the Bar for Service Men (1944) 
13 The Bar Examiner 37; John K. Clark, Protect Law Students by Upholding the 
Standards (1944) 13 The Bar Examiner 41; T. B. Orbison, Post War Problems of 
Legal Examining Agencies (1944) 19 Ind. Law Jour. 324; Elliott E. Cheatham, 
Post War Legal Education and the Service Man (1944) 19 ibid. 330; B. C. Gavit, 
Post War Problems of Legal Education (1944) 19 ibid. 341; J. A. McClain, Legal 
Education and Admission to the Bar of War Veterans (1945) 31 A. B. A. Jour. 510. 

(1942) 11 The Bar Examiner 34. 
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Third, if in any case admission without examination is to be deemed justi- 
fiable, action to permit it may far better be granted an applicant when he returns 
from service rather than at the time he enters it, and no relaxation of the rule 
requiring a bar examination should be promulgated in advance. 


Fourth, the standards to be met by examinations given should not be lowered 
or relaxed; if 75% has heretofore been the passing grade, it should be retained 
as the passing grade and no leniency should be exercised in marking the papers. 


Fifth, provisions for more frequent examinations or special examinations 
may properly be made, and thus most of the cases of hardship can be met. 


Sixth, the residence requirements may properly be shortened as to men 
called into service or whose call is imminent. 


Seventh, liberal interpretations of existing rules may fairly be made in justi- 
fiable cases of individual hardship, each case to be considered upon its own 
merits. 


Eighth, no blanket rules “for the duration” should be adopted. 


Turning now to the actions of state authorities, we find that in 
thirteen states no deviations from established requirements were made. 
In the remaining thirty-six jurisdictions deviations of varying nature 
occurred. Some were of minor importance such as waiving of rules 
requiring a period of residence in the state before taking the examina- 
tion, or otherwise modifying residence provisions, or extending the 
total time elapsing between the beginning of law study and taking of 
the examination. Others permitted accelerated law study by prac- 
tically continuous residence, thus making it possible to cover a normal 
three-year course in two full years; some waived the requirement of 
graduation from law school, though still requiring completion of the 
full course. Others were of a much more serious nature. Thus in some 
eleven states the requirement as to pre-legal education was altered. 
In some this was done with caution by following the action taken by 
the Council on Legal Education of the American Bar Association. 
In February 1944 the Council adopted the following resolution: 

Resolved, that an approved law school may grant admission to a war veteran 


on the basis of pre-law credit allowed by an approved college or university sub- 

ject to the following limitations: 

1. That the applicant has been discharged or relieved from duty under honorable 
conditions from the armed services of the United States or a co-belligerent; 

2. That credit for military training as such shall not exceed eight semester 
hours; 


3. That credit for study or intellectual growth while the applicant was in the 
armed forces shall be permitted if the achievements resulting from such study 
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or intellectual growth have been evaluated by a testing program within the 
armed forces or by examination given by an approved college; 

4. That the applicant has completed at least one academic year of study in 
residence, either as a civilian or in the uniform of his country, in an ap- 
proved college or university; 

5. That the applicant presents a total credit equal to one-half of the work 
acceptable for a bachelor’s degree granted on the basis of a four-year period 
of study either by the state university or a principal college or university in 
the state where the law school is located.” 


But other states went much further and actually reduced the 
amount of pre-legal education required. Thus several states lowered 
the two-year college requirement to graduation from high school for 
anyone serving in the armed forces and honorably discharged. Some- 
times there was a provision that the applicant must have rendered 
military services for six months and sometimes there was no such 
requirement. Furthermore, one state, having a regular two-year 
college requirement, waived all general educational requirements for 
those who served two years and were honorably discharged. 


In at least ten states the period of law study was reduced by 
permitting students to take the bar examination after the middle of 
their senior year (and in one state after the end of the second year 
of full time study).*’ In half of these states the applicant was admitted 


*See Advance Program, American Bar Association, (1944) 127-8; 14 The Bar 
Examiner 3. The Association of American Law Schools approved the above resolu- 
tion with minor additions. See 1944 Handbook, 17-18. 

“Compare a resolution of the Council of the Section on Legal Education and 
Admissions to the Bar relating requirements for schcols approved by the American 
Bar Association, (1942) 11 The Bar Examiner 94: 

Resolved, That during the continuance of the present war any student in 
attendance at an approved school called for service under the Selective Service 
Act or who enters the armed forces of the United States or of any co-belligerent 
after having completed at least one-half of the classroom work of the semester, 
quarter, or session in which he is then registered and whose cumulative scholar- 
ship record at that time as evidenced in previous final examinations, if any, is 
equal to the average required for graduation, may in the discretion of the 
approved school be granted residence and hour credit for the full work of that 
semester, quarter, or session, provided that (1) he shall have furnished satis- 
factory evidence that he entered into the service as aforesaid within a reason- 
able time after he withdrew from the school, and (2) that as established by his 
record of classroom attendance, recitations, and interim or mid-term examina- 
tions up to the time of his withdrawal, his work in the semester, quarter, or 
session in which his enrollment terminated has been found to be satisfactory. 
This resolution shall apply during the student’s first semester, quarter, or 
session in the law school as well as in any later period. (Continued on page 48) 
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if he passed the examination, while in the others he was required, in 
addition, to complete his law school study before admission. 

In fifteen states veterans were admitted without taking the bar 
examination. In thirteen this deviation was made only for graduates 
of approved law schools and so operated as a “diploma privilege.” 
In another state they were admitted if they completed the course re- 
quired by the rules to qualify, but need not have graduated, and in one 
state those in approved schools completing all the work of previous 
years and not less than one quarter of the work of the senior year 
were admitted without examination if they stood in the highest 80% 
of those to be graduated in the class. 

In five states the grade required for passing was reduced for 
veterans, by two points in one instance, by five pcints in three others, 
and by a credit of five points out of 500 in another. 

In several states the rules were modified for those who had failed 
a bar examination. Thus, a rule excluding from further consideration 
those who had failed a certain number of bar examinations was re- 
laxed to give the veteran an additional trial, and in one state he need 
be re-examined only in the subjects failed rather than retake the entire 
examination. In one state a veteran graduate of an approved school 
could be admitted though he had failed a bar examination, if his law 
school record was thought to justify it. 

In many states some of these deviations were available only to 
residents of the state.** 

In retrospect, it seems unfortunate that any deviations affecting 
educational preparation should have been made. The justification of 
such requirements is the public interest in assuring some degree of 
competency on the part of those permitted to practice law, and that 





Resolved Further, That any approved school taking action under the fore- 
going Resolution shall report the same to the Section’s Adviser at the end of 
every semester, quarter, or session. 

Resolved Further, That the minimum requirements of the Council for a law 
degree, to-wit, 1080 classroom hours and 90 weeks of classroom attendance shall 
not apply in the case of any student coming within the aforesaid emergency rule 
to the extent that credit for non-attendance is given thereunder. 

When a similar resolution was presented to the Association of American Law 

Schools by its Executive Committee, it was further relaxed to allow credit to 

those who had completed one-half year of law work. See (1942) Handbook of 

the Association of American Law Schools, 155-6. This action applied only to the 
academic year 1941-42. As to later years the rule was substantially in aceord 

with the resolution of Council. See ibid. 157-8. 

*Apparently in some states the court has taken a hand in permitting de- 
viations in individual cases, against the recommendation of the board of examiners. 
See, for example, Report to the Legal Education Committee, (1944) 29 Minnesota 
Law Review (Minnesota State Bar section) 78-83. 
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interest ought not to be sacrificed in a desire to show gratitude to 
those who fought for their country. In fact, this sort of action was a 
disservice even to those whom it was intended to benefit. Furthermore, 
it proved to be quite unnecessary. With ultimate passage of legis- 
lation by Congress providing for payment of tuition and furnishing 
subsistence to veterans to enable them to complete their education, 
most of the hardship was removed. The legal profession, the public and 
the veterans themselves would have been better served had the educa- 
tional requirements for admission been fully maintained. 


III. CooprerRATION BETWEEN EXAMINERS AND LAW TEACHERS 


In a small number of states there are now or, in the past, have 
been law teachers serving as members of the board of examiners. 
The almost universal practice, however, is against giving teachers any 
official voice in the matter of determining who are to be admitted. 
To the present writer this general practice seems sound. The bar 
examination should be under the control of an agency independent 
of the law schools. Assuming the soundness of this principle, however, 
it does not follow that the law schools and the examiners should carry 
on their work in separate, air-tight compartments. Looking at the 
matter from the point of view of the applicants, it must be borne in 
mind that the great majority are preparing for the bar by law school 
study and, if the examination does not reasonably fit the preparation, 
then there is something wrong either with the law schools or the 
examiners or both. Even if the examination does fit reasonably well, 
it is a human institution and can always be improved upon. The same 
can be said for legal education, and competent lawyers who have 
observed the results of the examining process over a period of years 
can certainly provide useful criticism of the educational process. 
While law faculties should have the ultimate authority in fixing educa- 
tional policies and bar examiners should have the ultimate authority 
in determining the bar examination policies, each can learn from 
the other. As a matter of fact, the need for some cooperation between 
the two is recognized by present practice in at least half of the states. 
In some this cooperation is on a very informal basis, without anything 
in the way of regular meetings and formalized agenda. Such occa- 
sional contact is no doubt of some value, and discussions, even between 
individuals, are of help so far as broad policies are concerned. But 
if there is to be close and critical study of the details of the whole 
process of preparation for, and admission to, the bar, a more formal 
arrangement will be required. Approximately a dozen states have 
inaugurated such bodies, with considerable variation as to form. In 
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several instances there is reasonable satisfaction on the part of both 
the examiners and the law teachers as to the results. In others no 
great good seems to have come of the attempt. 


As an illustration of a successful effort in this direction, we may 
cite the Committee on Cooperation Between the Law Schools and the 
State Bar as it has existed in California for nearly twenty years. The 
Committee is a large one, having in its membership all of the members 
of the Committee of Bar Examiners, one representative from each of 
the accredited law schools in the state, and a varying number of 
lawyers and judges known to have an interest in the admission 
problem. Due to its size, and the great distances in this state, it has 
worked through sub-committees, the full committee meeting usually 
twice a year to pass upon sub-committee reports previously circu- 
lated. It has examined inte every phase of the admission process and 
its probings have not been superficial. It has passed on educational 
requirements for admission, the accreditation of law schools, the 
length of the bar examination, the first-year bar examination, regis- 
tration of law students, the nature of the questions, the details of 
preparation and grading of the examination, the problem of repeaters, 
etc. Every few years it conducts a post examination audit in which 
experienced teachers in each field read a sampling of answers and 
compare their grades with those of the official reader. (This is done 
after the examination results are announced and has no effect on the 
official grade. It is intended only to disclose faults in the system of 
grading, which, it may be added, has usually been found to be reason- 
ably satisfactory.) In addition it has encouraged two impartial surveys 
of the examining system by out-of-state authorities. The first, con- 
ducted in 1933, covered the whole problem of law schools and ad- 
mission practices and was most helpful. The second, even more search- 
ing in character, is now in progress. 


As a result of rather close contact with the work of this committee 
for some ten years, the present writer ventures some observations 
regarding the conditions under which such a body can render its 
most useful service. First, there must be a complete willingness to co- 
operate on the part of all concerned. For bar examiners this means 
placing before the group all the information available to them and 
anticipating full and frank criticism. On the part of all there is required 
a willingness to work in order to really get at the facts, and objectivity 
in formulating conclusions based on the facts. It is not a process that 
can be accomplished in one or two meetings a year without extensive 
preparatory studies. Second, in order to get the facts either the board 


50 





of examiners or the cooperating group must make available a good 
deal of statistical information. Third, there must be at least one 
earnest soul who is so deeply intrigued by the problem that he will 
take a large part of the burden of keeping men, who are otherwise 
very busy, at the job. The California group has always enjoyed the 
first two of these essentials and its success has varied in large part in 
direct proportion to the extent that it has had the third.*® 


It is thought that if attention to these fundamentals is given in 
other states having such advisory groups, or contemplating their 
establishment, there will be greater assurance of success. 


The organization of cooperating groups has been endorsed by 
The National Conference of Bar Examiners* and by the Association 
of American Law Schools.*! On various occasions bar examiners who 
have participated in the work of such a body have expressed their 
satisfaction with it.** In connection with this survey both law school 
deans and examiners were asked regarding their interest in such 
organized cooperation. The very great majority of the deans indicate a 
real interest in cooperating committees where they now exist, and in 
the formation of such a group where it is not now functioning. An 
inquiry of members of boards of examiners shows that few of them 
have found time to visit law schools and observe at first hand the 
developments that are taking place in legal education and methodology. 
While there are some dissenters, most of those who have worked with 
a cooperating committee have found it helpful, and in states where 


*The reports of this committee, as found in the Proceedings of the State Bar 
of California from 1932 on, are useful reading for those in other states who may 
be interested. 

* (1933) 2 The Bar Examiner 272; reaffirmed and implemented, 5 ibid. 147. 


*(1936) Handbook of the Association of American Law Schools 97, 109, 300; 
progress reports (1937) ibid. 279, (1938) ibid. 338, (1939) ibid. 217, (1940) ibid. 
179, 191. 

“John Riordan, (1936) Handbook of the Association of American Law Schools 
110; Oscar G. Haugland (1936) ibid. 116; John K. Clark, Cooperative Efforts by 
the Bar, the Law Schools, and the Bar Examiners, (1937) Annual Review of Legal 
Education 14, 18; Alfred L. Bartlett, Report of the Committee of the Section on 
‘Legal Education on Cooperation Between the Law Schools and the Bar (1938) 
9 American Law School Review 32; Hewlings Mumper, The Value of a Committee 
on Cooperation to the Bar Examiners (1939) 9 ibid. 436. From the president of a 
State Bar, Paul Vallee, The Value of the Committee on Cooperation Between the 
Law Schools and the State Bar of California to the Profession (1939) 9 ibid. 442. 
See also, M. R. Kirkwood, The Value of Committees on Cooperation to Law Schools 
and to Legal Education (1939) 9 ibid. 431. 
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there is none, most of them favor its creation. Apparently what is 
needed in many states is a spark plug.** 


IV. STATISTICS 


With the exception of five states, no very extensive statistical 
studies of the results of the admission process are regularly made. 
Others tabulate information on certain matters such as “repeaters,” 
success in the examination by schools, etc. Even here the statistics are 
not always regularly maintained but are prepared for a given examina- 
tion or a limited period when needed to serve some particular purpose. 
In view of the large number of states in which the examiners have no 
full-time staff members, this is not surprising. Where a board has 
a full-time secretary the keeping of statistics would seem to be a 
desirable part of his duties, but in many instances this is not now true. 
If an active advisory body is to get to the bottom of problems 
presented by the bar examination, it must of necessity have a good 
deal of factual information. If the examiners are willing to make their 
records available, it is possible for a volunteer member of such a group 
to initiate and maintain at least some such studies as the needs of the 
group require. In a good many states the existing rules prohibit 
publication of all but very limited information. Since this is usually a 
self-imposed limitation by the board or court, it can be removed. 
If general publicity is thought undesirable, the rules can be amended 
to make the information available to a cooperating committee only. 
Many individual examiners have expressed the view that such restric- 
tions should be either abolished or relaxed. 

Inquiry of law school deans makes it apparent that in some 
states they receive very little information from the examiners and 
that they would like much more. In some states they are not informed 
as to the success or failure of their own students, though in most states 
such information is volunteered or can be had on request. Very fre- 
quently they cannot procure information as to the success of graduates 
of other law schools and this they would like to know. They would 
also find it useful to know the standings by schools in the individual 
questions on the examinations. Useful additional data for a group 





A general treatment of the subject appears in A Manual for Bar Examiners 
(1940) 103-110. Comments on such groups in certain states include (1937) 6 The 
Bar Examiner 35 (Ohio and Minnesota); Harold Shepherd, Suggestions for Ohio 
Advisory Committee (1937) 6 ibid. 36; H. W. Arant, The Relationship of the Law 
Schools and the Bar Examiners (1937) 6 ibid. 165 (Ohio); L. N. Scott, The New 
York Conference on Legal Education (1937) 6 ibid. 106; (1937) 6 ibid. 124 
(Missouri); (1938) 7 ibid. 51 (California, Oregon); Paul Brosman, The Louisiana 
State Bar Association (1941) 10 ibid. 64. 
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studying the process include percentage of success in relation to 
(1) amount of general education and (2) varying types of legal 
education, such as private and office study, full-time and part-time 
preparation in approved and unapproved schools; success of “re- 
peaters”; correlation of success in the examination with law school 
records; data as to average and range of grades on individual ques- 
tions in order to test the validity of the questions and the uniformity 
of grading; analyses of subjects taught in law schools and those 
covered by the bar examination, etc.** 


V. STATE SuRVEYsS”” 


A national survey of the requirements for admission to practice 
and the procedures for implementing them should be very useful in 
pointing out broad trends, but it cannot go deeply into the local 
problems of each state. With forty-eight states, the District of Colum- 
bia and several territories operating admission systems under varying 
conditions of population and economic status, there is need for careful 
study of the admission problems in each. A local committee on co- 
operation can accomplish a great deal, but there comes a time when 
a thorough investigation by outsiders is highly desirable if not indis- 
pensable. Such persons come to the problem with a greater objectivity 
unfettered by local tradition and practice. It is best that such a study 
come as a result of initiative on the part of the local board of examiners 
and that it be sought, not with a view to justification of the established 


“An excellent presentation of what statistics are desirable and how to prepare 
them appears in A Manual for Bar Examiners (1940) 77-101. See also John K. 
Clark, Method of Conducting Bar Examinations in the State of New York (1930) 
6 American Law School Review 573; John E. Biby, Bar Examination Statistics 
and the Standards (1930) 7 ibid. 17; Charles H. English, Impressions of Ten Years 
(1935) 4 The Bar Examiner 467; J. E. Brenner, Bar Examination Research in 
California (1935) 5 ibid. 29; J. E. Brenner, Bar Examinations: Are the Gradings 
Accurate (1937) 12 State Bar Journal of the State Bar of California 241; H. B. 
Garman, Correlation of Law School Records and Bar Examination Results (1937) 
6 The Bar Examiner 153; Shelden D. Elliott, Practical Hints for Bar Examiners, 
III, Grading of Answers and Post Examination Evaluation of the Questions (1938) 
7 ibid. 101; William Simmons, Checking Bar Examinations (1939) 9 American 
Law School Review 426; George E. Brand, Five Years Michigan Bar Examination 
(1940) 19 Michigan State Bar Journal 34, (supplementing an earlier study in 
(1936) 15 ibid. 135); J. E. Brenner, Post-Examination Appraisal of the California 
Bar Examination System (1941) 16 State Bar Journal of the California State Bar 
89; J. E. Brenner and Leon E. Warmke, Statistically Speaking, (1942) 11 The Bar 
Examiner 8. 

*Only surveys relating to legal education and admission to the bar are here 
discussed. A number of very useful surveys of the economic state of the profession 
will undoubtedly be considered in other portions of the current study. 
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procedures, but with a desire to secure informed comment and criti- 
cism with a view to improvement. If this is the spirit in which it is 
undertaken, the survey should result in providing the board and the 
cooperating committee with suggestions on which a better admission 
process can be built. Probably the first of such studies was made in 
California in 1933. The report** was in four parts. Part I dealt with 
the general situation in the state with reference to legal education. 
Part II consisted of a critical report upon each law school. Part III 
was an equally critical study of the bar examination system and 
procedure. Part IV was devoted to comments and suggestions. The 
report was followed by the appointment of an advisory committee 
by the President of the State Bar which studied it and recommended 
various changes.*’ It was also the subject of long study by the Com- 
mittee on Cooperation. Its value is evidenced by the fact that fifteen 
years later a second survey was arranged for and is now under way. 

The National Conference of Bar Examiners expressed approval 
of such action as long ago as 1933 when it said: ** 

Resolved, that this Conference recommends that the several state boards of 
examiners carefully consider the advisability of a survey by competent authority 
of the system of legal education and bar examinations in their respective jurisdic- 
tions, and, where such survey may seem advisable, take steps to bring the matter 
before the state bar association for action. 

Only a few states have so far provided for such surveys. In two, 
however, there has been a comprehensive study of legal education 
(Oklahoma and Tennessee). Apparently only one state (California) 
has also included the admission system. It would seem desirable for 
boards of examiners or cooperating committees to give serious 
thought to this matter. One examiner, Mr. Eugene Glenn of California, 
has expressed his opinion of the value of such study as follows: * 

“While I make no other constructive suggestion, I strongly 
urge that those in whom the responsibility is vested in every juris- 
diction arrange for a periodic survey by impartial and competent 
persons, preferably non-residents of the state, of the entire problem 
of admission to practice and with particular reference to the mode 
of administration of bar examinations, the character of the ques- 
tions, the marking and reviewing of the papers, and the determina- 
tion of the results. If possible, such survey should also include the 
subject of legal education in all its phases, including the equipment, 





“Report of California Survey Committee (1933). The study was made by: Will 
Shafroth and H. C. Horack. 
“See Survey of Legal Education and Admissions to the Bar in California 
(1933) 3 The Bar Examiner 27, 37. 
*8(1933) 2 The Bar Examiner 271. 
“- (1948) 17 The Bar Examiner 164. 
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requirements, standards and practices of the individual law schools 
and the character and effectiveness of their instruction. Such a 
survey was made in my state in 1933, and the results therefrom have 
probably contributed more than any other single factor to the im- 
provement of bar examination technique and procedure and, equally 
if not more important, to the quality of legal education available to 
the students. I am indeed happy that we are going to have a repeti- 
tion of this survey in the immediate future and know that it will 
result in great improvement. It should be within the financial ability 
of every jurisdiction to have such a survey made periodically, and 
fifteen years is too long an interval between such inspections and 
reports. Such a survey will do more than any other thing to make 
bar examiners less provincial and enable them to incorporate in- 
numerable good features from other jurisdictions into their pro- 
cedures. While their complacency may be jarred by the findings of 
a survey committee, their outlook will become much more cosmo- 
politan. I will even go so far as to say that there is not a law school 
in the country that could not profit by an inspection of the type to 
which the schools in my state will be subjected to in the next 
few months.” 
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